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fu Chrifti^ad omnia conhlia^omnesqj a£his 

Jcmpcrprogredimur / 2. C. de offic. Praf. Prtt* 

Afriu &c. 

THESIS $ 

Xceptio(*)generaliterita di&su 
cftdefenlio (c) exjufta Sclegi- 
tima caula, competens adverfus 
idquod abadvcrforio intcnditur. Iti_, 
(pecie (V) autcm exceptio peremptoria.-» 
cft, quae in totum jus Agentis perimir, 5c 
fempercidemobftat. (f) 

(4) Omnip.otentis crgo Dci frcti prarfidio fufcipimus excrd- 
.tij Inauguralislocoalicjualem cxceptionum Pcrcmptoriarum iri-V 
•f rprctationcm, 6cnc ijlotiscnjod dicitur manibus rcm ipfamag- 
^rcdercmur/./. O 7-dcutilitate & ncccfsitatc tumcxccptio- 
num in genere,tum pcrcmptoriarum in fpccie proferenda cjuae- 
dam pnmum neccflario duximui. Vcrum enimver6cum in hanc 
matcriam id rccidere vidcatur, quod Nobilifsimus Ulpianus , utt 
itxaJCto Afodejlino sn I. diximus ^.D.deBxcufat.tut.nominatur f )in '■ 
1. 1. D. dereflit. w integ. reftitutioni in integrum tribuit, utili tatcra 
•imirum illiusmateri* aliorum non cgere commcndationc , fcd 
feipfam (atis commcndare. lccircd facri filentij vclamine illius 
commcndationem involvcrc vifum cft ; cum facilc in omniunv 
• „ m „ A- i>' v V. oculos 



losincurrat infignisipfiusquotidiana ucilttas, atq; neccfsitnsZi*' - 
ger in trutl. de Excep t.p. /. inproam. n. 2. & j. 

(b) ab cxcipiendo,ca icil. fignificatione,quatcnus vdinterfi- 
cic Aclioncm>veldiiTert,&vulncrat tantum eandcm / excepttones 
3. DJe Except. $. temporales \o. Inftit. eod* Zanger. p. 1, e.j. n.2i 9 2f, 
Namdivcrlashabet planc fignificationcs cum alias dcnotct acct- 
perc,arripere, amplcdi, ucaccipcrc fcntcntias, mandaM,dolorcs, 
mole(tias,laborcsplagas, oneraamicorum,rumores vulncra,v1m 
frigoris, hyemem, ic fi quz funt fimilia apttd Cictronem Scbneidevt. 
inlnftit.deExcept.n.2. Vocabuli hujus varia in jurc noirro tradun- 
turSynonyma. Vocantur cnimexccptioncs ctiara prafcriptio-*' 
nesqux nihilaliud funtquam cxccprioncs /. quiadgnttis tt.D.dtit* < 
/. Patitus 1 j. todemU quoties 2. C. d frecib Impcr. t fier. i. contraji. G. <i 
de moffic.teftaml.prifcrtptiontm $. t.prajeriptioncmutt. C. deExcept. 
feu prafertpt.tk.hinc obcaufam infcriptio krjus titulific concipi- 
tur :de Exceptiombu* feu praferiptiontbui intcrpofita particula, fen f 
quareasdem rcs proponidcclarar. Pnrfcriptioncm autem nihil 
hudelfequamcxccptionem , hinc facilcintclligi potcit,quod quae 
ufitate dtcunturexcepfiones, eardem dicuntur & pracfcriptioncr. 
& contra\utputa>dcfenfioqua:nafcitur dcbitori, cxeo quodiru 
forofuo non convcnitur , dicitur pracfcripcio. d. t. u/t. C.deEx-\ 
eept. & haccpracfcriptio nihil aliudcft,quam exccptio tcmporis /«T 
?£gr. vitium.f. §. 1. 1. rcditor. 12. D. dc diverf. tcmporahb. prafirtpt. ifi 
quU$. D. C.deprafertpt.jo.vetao. annor. Signirlcatio vcr6ptaefcri«j 
ptionisindedcducitur. Intcrcactera enim pracfcnbcrc denor.it, 
diclarc , & oftendcrealicuiquomodofegcrat,&quidfa&ofitJin 
opus. Idem autem facere intelligitur omnis rcus , qui exccptione 
utitur. Alttdt in t. qvwq.pcdum $ .C.finium reg.Zang.tn raflJe Excrpt} 
f. t. c. 3. ft. 2$. BacbovJn notjreuti.vot 2 d1lp.26.tb. i.l.A. Exccptioms* 
minevcniunt etiam pracjudicia arg.tit.D.de Except praftripr.t^ pra- 
judst. Quod tamen verbum non ita latx accipicndum cir, ficut cx-, 
ceptionis& prxfcriptionis. Praejudiciaenimtantumopponuntur 
aclionibus minus principalibus >pcrquas prarjudicium fit princi^ 
paIioribus,qua: caufam majoremcontincnr.Z4*ger. DJoc n. y. per 
i.funds i$. D.de Except. 

{c) Quanquam exceptionis nomine in genere five largiori & 
jtnproprio fignificatu fumpto comprebcndfatur omnis omm 

$k> '-^SSJ^m h.; +1 defcn 



df fcnfio pert. d[ftnfones ». C. de Except. Dd in tubr. D.& C, eod. 
Trcutf.vot.z. dtfft. rfy, tb.i. LAZtnger d.toc.n.i tamcn propric folutru 
hoc nominc nocatur, quod ad cxcludendam petitionem fcu aclio- 
ncmcV intentionem obj icitur t.exicptio 2 l.22,D.cod. Dautb. de tefl. 
91.1)2. Scbneidvv. tn mflit. Ac Extept.n. 1 Zanger. £t.n.io.2i.& fiqq* 
Undc ajunt/)</ cutn qui conccnca in libcllo iimplicitcr ncgat,non 
videri propnc excipere. Quia cxccptio dicla cir , quafi quardam 
acltoois cxclufio /. exceptio 2 .D,dt Except. ]am vcro qui fimplici- 
terncgat intcntioncm, noncxcluditaelioncm. /?*/</. & Felm. in~> 
rubr.X.eod. fcd isdcmumqut fateturaclionem ipfo jurc cxrcguU 
univerfaii fubfifrcrc,verum proptcr aliquam circumftjniia? arqut- 
tatem fcnon oportcrc conftringi ofteudtr. Nec rcfragatuc_»> 
quod excipcre fignificet excludcre vcl cximcrc aliquid dc numcro 
L i,ubiDcc.D.dc R.J.i.namqttoda..$.fittti6. D. dc pc». tegat^ At 
qui negatcontcnta in iibello,cxcludit vcl cximit.E Quia cxcc- 
ptioncspropricdicumurqua: non ncgant Aclioncm jurc fubfifte- 
re, fcdclfciniquam adveffus eum ,cum quoagiturdemonitrar.t-* 
tot.tttJnflJe Except.Paut. Barens m Exercit.Atadtm di/f>. n.tbcm. 1 
oa. j. Acccdit etiam quod cxceprionis mcra: ncgantis nulla fit pro- 
batio. Exceptiover6a Reocft probanda/ in exceptiontbustp.D Jc^ 
probattontbus arg.t.i. D. eod. Cujac. ad. L. z. D.dcprobat.vcrj.tf txmtn 
bujuimodi. vid, IPefinb, in wde Excepe.n.2.H. ttig ad Don, 1. 22» c, /. tit. 
B.C.D. Bacbov.tnnot. adTreutt, Vot. 2. dtfp.26.1b %X,C. 

(d) Lcui nondum 4 . 1 fquidem p.ctwt tfiqq. C. de Except. Wefenb 
ad tit.C.eod.n.2.Joann.Emeric . a Rosbacb.inprax. Civ, tit. deexccptio- 
ntbtu ip.u.2.Zanger m djratl. de except.pj..e.j.n.20 { . Definitur ctiam 
Exceptioin genereita acccpta pcr allcgarionem Reo compctcn- 
tcm.Jacob Cttjac. inwadtti. deExcept. t). Alitcr quidcm exccptio- 
ncradcfcribitUJpianus/W. Exccpt i.D.bjit. quodfcil. fit actionis 
exclufio quarda , qux opponi aclioni cujusqj rci folct,ad excJudcn- 
dumidquod in inrentioncm condcmnctior.cm ve dcdu&um eiT. 
Aiiis itidcm verbis ,fed fenfu prope eodcm dcfcnbitura Paulow/. 
Zxceptw 21. D. tod. quod iit conditio, qujr moJo eximit Rcum da- 
mnacione modo minuitdamnationem. In cujus definitionc pcr 
conditionemabsqidubio intclligitur vetos formuia quafubcon- 
ditionc coacipiebatur exceptio Vutt.adtit.l9jfl.deExceptM.6.Cujar 0 
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^"^jj^ .f>frsj4. Zjng d.loe. n.tf. & tp. Treutl voi. 2.difl>. 16. tb. 1 .L.B. quarum 

iorrauUrum ufus camenhodieplane fubUcocfttcaucJiccac aclio- 
nesjuxcadc cxcepciones, tarn fcnpto quam line fcripto ab ipfrs 
parnbus in judicioproponcrc. Bjcbov. ibid. Sebtxidvv.jdtit. Jt/ft. 
eic Except Wcfenb.inf bicn p.Bjrtoi tnifiire oportet JJ. §.oportet !#.. 
D.deSxcufat.tut.n.f. Nocandum camen dcfinitioncs baice dc cxcc- 
pcionibus perempcoriis cantum, non cciam dc dclatonis , qux a- 
c^toncs non cxcludunc,fcu incerftciuncicd differuni,c<: vulncranc. 
g.tcmporjles lojnfttt b. t. accipi oportc rc. W/// C.d.Except. 
Emencut j Rosbjcb.inpmx.Ci».tte.de Except.. jp n.z.Zjttger.d ioc.n.2U 
(fu.y Rccliusi igicur excepcio in gencre fumpca per dcfenfio** 
ncm Rco compctenccm dcfiniri vcl dcfcribi poteuViti ex lupra di- 
ctis brcvitcrviderceft. Quin cccnim U is fc dcfendcre dicatur— • > 
quidilacoriccxcipic, nondubicacur^/g/ fed & btctf. §. defendersC 
j.i.minor. %..etuonijm \.D.dep'Ocur*t Enim veroquacnvis pcr-*, 
auxilium dilatoriarum cxccpcionum , quar zqu£ cx juihs & ccrcif 
caufisacpcrcmpjtorialesdantur,arq4 cornpecuuc, incent A&oris \ 
con prorfus diluacur «SccxcJudacur.-actamcn per Iioc eadcm dirTe- 
ratur,aliccr dtct nequlc, quamquod Rcus fc advcriusadcionem^ 
& intencionera A&orisdcfcndac. ZjxgcrJloc.n.24. Pauld dtlucU 
dius hxc illuArarc&exponcrevidentur caquz impcrator Sacra**, 
tifsimus Ju-flinianus/>j^r./«/?.^f£jrf^.cradic. 'Exceptiones nimi- • 
rum Reorum dcfcndendorumgratia cum quibus agitur efTc coru» 1 
paratas. S*pecnimacciditucliceiipfa pcrfccutioqua Aclor expe- 
^ritur ju(rafit,id efr jurcfundata, tamen iniqua fit advcrfuseum* 
. '<um quo agitur. Con/ent.Bjebov.jdpr.Infl.d.tit tbi njm £f diciturde»^ 
fenfto per Ltt. C. b. tit.fup. ailegat. Vuie. ad td. princ. Inft. Jft, tie. n. 2. 4 

(e) Exceptionum fpecies quod .1 1 1 i nct ,h ar, origine inipc&fcji 
velCiyiles funt , vcl Prxtoriae.Civilcs velcxlegibus,vel ex iisquar 
legis vicemobtinent,defcendunr.-ucexecpcio JCTl Macedonia- i 
ni & Vdlcjani .exceptiodivifionis ex EpitfolaDiviHadriani. U\[ 
tera cxceptio cx Conftic. de duobus rcis dcbcndi Sc fimiles. Prseco- 1 
rixcxPrxtorisJDCtioncfubftantiamcapiunt , ut etiamfunt cx- 
ccpriones doli mali mccus caufa,pacYt de non pecendo &c. uci vi- 
«ictc cft cxtit.inftJe Except. Pnecipua aotem divi&o a fine & cfFeclu 
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cTefurmtur. Sunr cmm Exceprionesaliar perpetu* tScperempto- 
riar, aha? temporales & dilatoriar appflLtntur g. lxft.ti.tit. Perpe* 
ruar & pcrcmptoriar funtiquar fempcr Agcntibus oblrant,&fempcr 
remdequa'agirurpcrimunt,$".^rr/>r/7^. Jnfl,d.tit I Exctptioncs \. 
D.eod. Tcmporalcs atq;diIatoria:funt,qua:adtempus necem, & 
tcmporis dilationem tribttuntboc eftin ccrtum tcmpusaclicnem 
ihftirutam di^Tcrunrf , temporales ic.Jnft d.tit L exceptioncs j D. tod. 
ttuc referunt imcrprctes cttam ExceptiOnes anomalas , qux non 
feqvuntur nsturam exccptionum dilaroriarum & peremproria- 
rym , fcd fingulari jure,tam antcquam poft litis contcftaunncm 
opponi potTunt,uCeft cxceptio ordinis,divlionis,falfi procuraroris 
cxcommunicationis,&qua:cunquc oflxndir judicium cfTenullius 
momcnti. Emeric. d Rosbacb.in praxjCivd.de Except.anom.il. tit. 43. 
fieillasquas mixtas vcIpriviJcgiaras vocant qua: tamcn tertiartC» 
fpccicm a dilatoriis & pcrcmptoris non cGnfHruunt,cum ex difpo 
fitionc juriscommunis uou mirtusad procclTumimpedicndum in 
vim di]atoriarum,quam^d mcrira,& impedicnd.imAclorisimcn- 
tionemopponi pofsinr,ita uribi abfolurioab inffanria, bic ab ar* 
dionc pctatur. ci.dMt.Contefl.in 6.vid.EmericJrRoibacb inprax.Ci» 
viLtit.4\.lP r urms.tit.frobs.}J&a,. Hartm-ftt.g.obs. 1. G.ph.m antinom. 
Jur.Civ.dtfj>ut.Y;.Zdnger.(oc.fup.alleg.n.jp. n. ^o.Bachov. ad 
Jnft fup.nmt.lFtfcnb.it} ar dt Exception.n j.Scbneidtv.adtit.Jnft.deEx • 
cepttombHt.Vuit.ibid.n.ij.Tretttl. vci. 2.dtff>. t6. tb. t .& BacboV adtb. 
ejusd 1 Jtt.D. E. verf exceptior.es innata.Smerica Rosbacb.tnprax. Ci- 
Vii.tit.de Exceptionti.jp.n.i. JrJilligerin DoneU.enutLlib 2Z.cap. x.Vigci. 
m M < .Lib.2d,.c$. Robfrt.Marant.in fl>ecjur.part.6 mtmbr.judit 
Oldendorp in E>icbirid.except.?.quotitpl cesfum txceptionef, PrartcrL.» 
^ropofitas quidam cxDd. adhuc alias*conftirmiunt exceptioiium-» 
fpecies, Ncmpc pcrfonales qua: pcrfonar cohaerent riec ad alios 
tTanfcunLi fxcepti0nes7.inpr.D b.tir. utefr exceptio privilegij all- 
cu/us arg.B.§.p!ane* i.D.dt ' conftitut.Princip. itcm compctentiar , nc 
quiscondemnetur , nifi in quantumfacercpotcft. %funtpr*r\rc£ 
ftqtj Jnft.de Aciiomb.uy.Dd. Reales ,qua; rci,cohacrent,indc_> 
in hercdes & fidejuiTbresrranfitoria:^./. excepttonesy D.d.b t Lfide- 
jttfforis ij.D.de pacl.§.except. autem ult.Jnft.de Repltxat.Lexctpri02$ P. 
4c E.R>JJcx perfona ji.D.dtfldejufor t Emcric.4 RosbJ, lt$.d^&s. E- 
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mergemes,qu2c itadicuntur ,quod quaficmergant , & fcfc offc- 
ranr antcquam ad cauf c mcrita deveniamus , quibus procctTusan- 
tcvcl poftlitii contcfratinnem rctardatur fcu fufpcndituj : qualcs 
funccxceptio incompc?enri£,Praevcntionis , Rcculationis judicis, 
Termini angufti &c. Et dcniquc Incidcntcs,qux ita vocantur idco 
quia incidunt Sc obvcniunr nobis lice jatr. mota , funtquc ad caui£ 
mcrita,&adproce(Tum infringendumaccomodatar. Mjgmf Dnp. 
Ordtmrius Prtceptor tviteme eolendtts in prjlefltoniO.pMcu ad LtW- 
eelott.lnft tit.de Exeept. Quaevclipfam fublbntiam pctitionis <Sc 
aflionis intencatxduncaxac conccrnunt: utfunt exccpcioncs pc- 
rcmptorta: , PacTi dc non pctcndo,Solucionis & fimilcs ; vcl ipfani 
fubftanriam a&ionis& prOccfium fimul rcfpiciunt, &quidcm o- 
mncs cxccptionesqu.r dicuntur litis iinitar : qunlcsfunt Exccprio 
Rci judicatae/Transaclionis juramcntick aliz Zangerjntrafl.dcEx- 
eept. d p.t.c.j.n.jj. +f. 

(f) Cum prarcipua Reorum dcfcnfio conCftatin adionum,qui« 
bus judicioconveniur - r , pcrcmptionccxccprioQcs p.ercmpro- 
rix inde nata funr,qua: ncgotium totum perimunt,& mcrita caufac 
rcfpiciunt %.perp p.Inft.deExcept.Gttb.injrb jud.c.yrjm 10. w. $6. Boc. 
pjrt t i.cl.f. tb.f dtjp.u.kob xd fipcrni&L rcijci non poflunt vcl ab i- 
pfo eriamPrincipe/.f*///* \6.C.de truttsafl. dritu Pinelin pirti. Rubr.C* 
de refcind. vendit, c. j, *.2j. Z*ng. i*. d t trjd.de Except.part. y cap. i. 
Vocantur ctiam perpctuac , quod fcmpcr agcntibas obftant , qua- 
Jis eft exceptio doli, mctus causa rci judiciatar £TV. d. §. ptrpe* 
rrup. lnft.de Sxcept. Vis carum & potettas nomine indicacuc*. 
Pcrimuntcnim rcm de quaagitur</ $.p. (undcdiclia pcrimcndo 
ficut pcrcmptorium edidtum-» /. & tertium yo. D. de judit.quU 
Vircs princi pnlis negocij cxhaurirunt /. quoties 2. C. de precib. 
Imp.ojfer. Vclipfum negotium inrcrrtciunt cum iiilatona? , Ia> 
danr, tancum , & vulnereot. HtUigerin Doncll.Enucl. L12.C.2. L.G ) 
& quidcm non tantum aclioncm ctTc&u cnim res co i^dic, uc-. 
afrionuila eflc inrclligarur ,vcl faltcm non magis obftet , quanru 
fi nulia unqvam fuiflct l.nibil mtereft. \12JD.deR.Jur fcd &ipftnxi 
obligationcm,ut ncc rcs deirtdc ampliusfubfic, qva: vel natura dc- 
bcatur Lquodft marittts /.§ ftqttu \ D dcpecun.conflit. l.qui exceptm* 
ftem *o,junfl. Ift nonfortcmrt.inpr, D.de condtfl m dcbuadd Zanger A 



d,t>.\,ci.n.$, Nam fiperioutadtiohem, utique& obligationenu 
tanquam caufara adzquatam^quam itadiUolvit , ut nullura ul- 
tcriuseffccluin operctur. Quarectfi obligatio paclo fublata-* 
contrario pado TcCuCcitctur t.fi unia 27. $ paflu* i.D.depaff. xd ta» 
men antequam exceptio in judicioobjecla cVprobata ftierit pro» 
cedit. Poftca autcm refufcicari ncquit,cum nulla obligatio ci- 
Vilisrcmanfcrit-». HiUigerJocfup.aliegLit.Lv.e. Si quidcontra_» 
iegesfaclum eficdicecur. Ucpote,fi rcsdotalis invita mulicrc» 
fu alienaca , princ. Inft. 6)uib.alten. lic.vclnon* (f w. Racbov. vcl G 
mulier pro alio fidc juflcrit l.ft ipfc j.C.ad SCTHmVeUejMi. Qldend. 
,%n Embtrid.txcept .quajl '. qttotupiic funt Except, 

*j 4 THES, II, ' ' / # 

Exceptioncs peremptorir, de quibus 
earumque natura principaliter hic agen- 
dumeritin duplicifunt differentia^. Aut 
cnim initio nafcuntur Reo ex ijs caufis , 
quaejam tum in re gercnda intervene- 
runt^autreinitiore&e conftituta poftca_, 
novisdecaufisexftiterunt (a) Qujc ab ini- 
tionafcuntur, partun exrefbla(unt>par- 
timexperfona ejus cuitribuuntur. Exre 
{blafunt/ Exceptio'metus(^)doli(V)fimu- 
lationis(^) mfa&umexerrorepromitten- 
tis (e) pecuniae non numeratae (f) 8c one- 
randaelibertatis caufa propdfita (g) tuirL* 
ctiam exceptio jufti dominij (6)atq>ufu- 
rariae pravitatis (#) 
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( d) HiWger. in Donclljnucl Ltb. 22. c.i.lit. B.Bocerfirt. l cla 
dtfl>.ntb.p.& i\.Trcnt\v.2.dtjf>.26.tb.y Percmptonarum aiias 
dicunt eftcfactialias juns. Exccpcio fadli pcrcmptoria cft, 
dcfaiftointentionem Ac1orisperimif,& per quam Agcns ab 
tentione dcpcliitur,co quod noila de jurc ei competat aclio 
ficut dc fafto tantum agiturit* dcfadto oppont convcr.it; 
dc ctiam intentionis vocatur, Ow ita proprrc intcntionis cx 
iio dicitur,quando antc htcm confcltatam opponitur quai 
v. poft aclionis cxclufio.Hinc cxccptioncs fadti bifariam m> 
tum dilatonarum , rum p crcrr.ptoriarum proponi pt dui 
Excepcioncs percmpforia juris dicuntur , quibusadtioncijM 
quidem de jure, , atnon cum eftc&u cxaclionis competunt 
dunrHr, idque cx atquitatis rationc harum cxccptionum. S 
' enim accidit utipfa perfecutio, qua Aclor cxpcritwr jufla fi 
tamco iniqua advcrfuscum cum quo agitur pnnc.Inft.dc Exi 
Entcru.a Roibayb in pntx CtvtLttt. de ExcCpt. peremptor. 4i.CS' 
Quomodoahas 3(ftioncs pcrimuntur, autipfojure autper 
CcptioncmpcrLqutferpum j 4.$./? u cui t.D.de 0. & ^.tradur.r. 
bauf.tn arbor.judiciarj.j.ntwfsft. to de Except.n.fft .Zangertn traSi 
Sxcepffart. 3 . cap.i.n.j. & feqq. 

(b) Exceptio metus eft qti.i is qui metu coactus obligatic 
qua prius non tencbatur fe fubjecit in intcgrum rclritutus 
fcndercfc potcftadvcrfuseumaquo vim fuikinuit,(iiscx 0 
gatione ca metu extortain judicioegcrit/.mc/ p.$.ftdquodPrd 
j.v.Jed ex fatlo D quod met. caufit l fidonationu y.C.de bu qna vi 
twve caufa Gtlbauf.in arbor.judic.c ^mmuft.io.n 106.H0 er.part^ 
dtJp.t2.eb.\i.Zanger.d'.l.p.\ c.ij.n.p6. Ut autcm harc exceptio 
cuir habeatrcquiritur metus ptzfcnsLmctttmp.inpr.D. qttad t 
caufa qui in conftantifsimum quemq;cadcrc pofsit l.metumy^ 
Djod. Uteft metus mortis,vincurorum frupri, capitalium 
na rum /. nec tim frem §.\.Ufti quidcm$.%.quod fi 2.D jod.dJ.fi dona 
rtufJfipervimfjunflJ.utr.C.debuqHdvimetMpecaufa. Carccr 
Lpenult.D.eod. videlicetiliicitorum,&privatorum quos habe 
nQt\Y\ccttot.tit.Cdeprivdt.carccribut, nam in publicis & lic 
Magirtratuum carceribus diftingvitur: fi quisdignc incarct 
tusfucritnon reirituitur f\ quid promifit,quia huncipfe fibir 
tum lci.it U c mtnet j.$,/t 4l ;?,; Lft multcr zi. wpr. D.b-t, finvcrd 



digne,reftitutioni locusefr,cum Magiftratus in vi injufte fadti 
pro privaro habeantur l.nec magiftrattbus ji.D dejnjur.freftnbjnzr. 
D.quodmct cauf. Vanus timor alicujus pcriculi rcmotioris , vel 
yexacionis, nullum habet crTeclum c.de muliere 6.X deftonfaltb.L 
mtunt p Cdc bis qua vimetusve cauft, Emeric.J Rosbacb. in pntx, Ci* 
wt.tit.jf i.n.4. N cquc mer us rc vcrentialis /. adtnvidiam 6.L cttrn^» 
tcf. Cd.ttt. nifi acce dat alia imprefsio & violcntia Ifin.C.eod. Ex- 
ccptiohzcin rcm fcripta eft ,ut non infpiciamus,an isquiagit, 
mctuscaufa fcceritaliquid,fed an aliquid mctuscaufa fa&urn-. 
(it,m hacic,eriam a c\uoz\iac\\s\Y\oLapudCelfum^,% t metM caufaL» 
jj. D.dedoLmaL& met exccpt Emcr.aRojbJ.ln.i.Z.wg.dp.J.c.tyn.99 
Quacftio noniucommodc hicmovcri poccft : Anifta exccptip 
parcnti potronovcobjici pofsit?&contra Parcntem Exc. quod 
inctuscaufa,nondari filiom porclrate patria adhuc exiftcnti-in 
bonispcculiaribomanifeftumeftcx Lapttd Cc/fj..§.fin.D.dcdot.(f 
wet.cxccpe.Cxictum quin hac cxceptioncin bonis adventiciisca* 
ItrenGbusvel quafi caftrcnfibus utaturfilius, nihilobftat. text. 
dfteg. fane iad.fyutt. non idconcgatur exceptio contrapatrem 
quod Fama ejusUdatur,fedquia patri juseft, in peculianbus rc- 
bus videlicetprofeclitiis, condirionem liberorum pro fuo jure 
faceredctertorem BacbJn animadp t adTr.y.2.d/J/>.i6.tb.j.LB.C- Dif 
fent.Treutl.d.tWurms.innudjHr.controv.diff>.\Q.contrj.Harpprad%.x, 
Inft deExccptJt.il. Adverfus patronum hanc exceptionem com- 
petcre cxindeapparct , quod arftimationcm cjus contra quarcL* 
excipiturnon infamet nccladat Zanger.d.l.n.w^.per Litcwfi 
cum 14. %. in bac acltone 3 D. quod metut cattfa ubglojfi £T Ba/d. cc fTa n- 
tcigiturracioncdifpofitionis ipfa difpofitio fcu lex,qua; liberis 
&libcrtis contra parcntcs& patronos excepciones famoias de- 
n egn t,cclTa re d ebet Ladigerc 6 §.2.D.dc jttr patronattu l.cum patcr 77 

(tr) Exccptiodoli eft ,quae competitadverfps eum, qui do!o 
rnalo quidpctit quovis modo t.t./.i.^.item quarttur § feq.t.doh 
£.dedotiMat.(f mct.cxccpt. Dcfiniturautcm exfententia Labco^ 
nis& Ulpiani dolus ut fit omniscolliditas,fallacia , machinatio 
adcircumvcnicndum.failendum & decipiendum adhibita t.i, §. 
fi.i/iita/i-D.dc dotomaL Quoniam vero vecercsetiam bonumdo- 
lum diccbant,& profolcrtia hocnoracnaccipicbant , maxime G 
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jJverfiu hoftes aut latroues quis machinaretur : non futtcotl* 
tentus Pr*tor dolum diccre,led adjecit malum,ut nomen homy- 
nimum hac adjcclionc fucrit difttngvendum,quo fciretur,qucm 
dolum Prauor notaret /./ %.non futt ].D.d.tit.Jf r efenb.iri V. cedJLan* 
gcr.p \.c ij. n.a.Gilbaus. in arbor.judu.c. ^xtmufcdeExcept. to. ir. 104» 
Caufamcur Praetor hancexceptionem propofueric hanc effo 
fcribit Paulus,nccui dolusfuus peroccaf.onem jurisCiviliscon- 
rranaturalemzquitatem pToi\x.l.t.§.i.D.dcdoi mal.& mct.Etceft* 
Etcnim qui dolo fivecalliditatc inductuscV ille<fh>s quippranL* 
promifitin conrradru aliquo ipfo jurc rcnctur & obftriclus cfr : 
quoniamdolus contraclura ipfojurcNon vitiat t.ftquti j6 ' D.deV m 
0.i.dotof.C.dc intttilibui ffipulattombui vjd Wefenb.tn zr dc dol.maJn.i, 
Bromh enant cent i.afcrttysQ^uxz fcilicet qui fr alterius collidita, 
tecircumvcniri pafl'useft,videtur fuam jpfius iimpliciratcm ac 
cufaredebere, cum jura vigilannbus fuccurant, non autcm ne. 
giigentibus /. non cnim lO.D.ex quib.cauf.msj.l.rcg*la g. §. ult. D. de' 
]HrJ& caftAgnor. Vcruntamen nc cut dolusfuusper occafioneia 
jurisciviliscontra xquitatem naturalem profit: exceptioncrru 
doli Prartorpropofuit, perquam Reus calliditatc alterius cir- 
cumfcriptus & dcceptus fe tucri atque condemnarionem efTuge- 
re poCsitd.i.i. §7. D.de doi.maJ.& metcxcept. Pugnat Gquidem cura 
naturali nnoncut doluscum alteriui detrimento alicui qusttn- 
ofu* f\i: ficq; altcr cum alreriusinjuria locuplctur A neex doio \x% 
DJedot mat.iin fuudo ]$.D.de RVtfarpp. ad$.i. Jnft.de Except.n. /7. 
Zangcr.d t.n.p. Eftaurem hacc exceprioduplex : fpecialisnimi* 
rum & gcneralis / palam eft i.inpr.& gcnemtitcr 5. D.dc dol.rn.il. 
mct.except.Donetl.ttb. 12. c. 6.in pr.Bocer.d.p.2.cl.6 % di/fi. \2 tb.12. S pcc i- 
alis cxcepcio doli eft,quae nafciturex cadem caufa % exquaaDto 
de dolo :ut quae hanc unam caufarahaber, fi qyid abinitio gc- 
frum tltdolomalo & ftatimabiaittoin rc gcrenda ex hoc ipfo 
doionafcitur dl.2.inpr.Doncilioc.cod. Gencralis, qua compeno 
exomnicaufa propter quam quoquo modo quid dolf petitur_»i 
quamvis resab initionon fucrit dolocontraclaproindeque ao 
comodaturomnibus ncgotiis, omnibus judiciis d.l.i. §. & genc- 
mttterj / quiaquitate 12, D.de doljnai.& mee.Except, Donell.locfup. 
alteg. Bocer % d.c) t 6.&fr.ix .tb.ia.Zanger.p.j.c. ij.n.6. Competit itaq u« 
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harcexceptiocum frjus A&oris arguitur. Exeademcnim pro- 
p^mturcausa , cx qiu doh actio d.Lz-D dcdot.mal.tf met.excepr. 
Et quidem t.exomnibusin faclumexccptionibusdoliotitur ex- 
ceprio l.quiatate u.D.d.tu.tft quis }6.D.d.V % 0VigeLtn M J.C.p yMb. 
tfx.i. nifi a&orcau{amignoretcurnonpeteredcbcat/./ttZtf#7.2.§. 
Cgenenttttery D.de dot.maLtf met.exc. 2 . li quis petit , quod refti- 
t:; rus cft, Ldotof.D.d. tit ./. in condemnatione 17$. %.utt.D. d. R. Jur. 
ZangerJ.l.njoj. Si quis contra voluntaremdcfuncli quid petac^. 
Lapud Celfum a.%.pr€terca to.D.dedoljnal.& met.exce£t.cxcn\y\\}rru 
proponirur tn t.pater\j.$.avust.D.cod. Hujus caularexceprio eft: 
nifi injufto vel rupto teftamcnto cxiftcnrc ab inteftatopctarur_. 
harrcditas/./i£*rir ij.D.eod. Sancexceptiodaturci qui AclorerrL* 
dedolo coarguefe ejusqj aclionchujus defenfionc infringcrc_i 
poteft l.palam eft. iMdotc >/ Lqtti sqinatc 12.D dedot.mat.tf met.except 
Emcnc.t Rosbaih.dULtit.^2 n 10. Scd quarri potclt .* Utrum isctii 
hxcexceptio doli compctit , rcpcterc quc.u, fi pererrorcm quid 
i\ltr6folvat, necdoiiexceptioneufuscft ? Jf. Doli crcnim cxce- 
pcio pnncipaliterin favorcm debitoriscircumvcnti introduc*ta_j 
cft, $.t Jnft.de E.vcept. cuiconfcqucns cft indebiti condiclioncm 
folventi concedendam e(Tc , f.qtti cxteptionem 40. D. deCondtH. in 
dtb.U.trppr^adS.t.tnft.dcexccpt.n */.Porr6 comperitadverfus eurn 
q u i deci pi t per text fup.allcg.& Lprocunttor u.§. in ttntverfitm t D.eod 
Zangerd.t n.yi. cum verdeXceprio h.tccx partcejuscui objicitur . 
pcrfonaiis C\t y d.Lpafam z. contra altum non competit nifi qui do- 
Jum commtfit ejusvc hcredem quatcnus ad cum pervenit d.l.i.§. 
2.Lfiptures 17.$. /> L.in heredem 26.D de dot.mal.Emer a Rosbacb. d. Lrr, 
tt. Alij ergo quam quidolum admifit exceptio harcnon obdacJt'- 
l.apud Cctjttm a.^.mctusc^wfitjj. D de d0t m.1l Zfmet exc. nifi poft li- 
cem conteftatamdoloquid fecerit procurator l.proctsrator /l.fc» 
pr.verf /ipoft cuiadd.t, apud Cetfum a..§.quafitu»i cft an. /8- D.dedol 0 
mal.& mct.exeept. Vel nifi aliquis julTu alrcrtuscrt ftipularus d.t. 
4.%.manddvi tp.D.de dot.malexcept. Vei ex dolotutoris pupillo a- 
genti exceptio ob j i cia u dj 4.% Mta etiam quaftio ij. D.d.rit.add. Vi- 
gel.wM.J.C.p.j.ttt>.24.c 2.n 60. Iufummaadverfustertium^puta^, 
ceisionarium autalium cxccptio doli regularitcr non datur-».?. 
Qucmadmodum enim adio dcdoloin perfonamdirccta eft >/./'- 
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umi6.DJedol.mal. ita kexcc?t\o l.pjltm 2 § i.DJedol mal.tf mu\ 
ixcept.yuamvi* cx parcecjusqui opponic cxcepno doii firin rcm 
d.ipaiam 2.^.2. DJttt. 6c idc6adquemcunq,- tvanfu res fuper quj 
commilfus eftdolus,tranfitexccpcio,iuut non quxraturadvcr. 
fus qucm fic commifliis dolus, fedan fir commifTus dolusin 
ea requz pccicur. Mamnt. t» Jpec. aur.part.6. memb.jud.g. ttt 
de Bxcept. num. 22. Qaod auccm fupcnus dictum excepcioncrt 
hanc coocra ccrtium non dari id adhibita* diftinctione pro. 
cedic. Auc cnim dolusrefpicic ipfam obligationcm &aclio> 
ncm, auc rcfpicic perfonam ejus, qui ab inicio cum dcbic 
concraxit. Primdcafu obltacexcepcio ctiam cefsionario. Ubi- 
cunq; enimdoluscororaiffuscftin aclionisacqvifuione cukud. 
que fucceflbri ctiam llngulari ca uccnci obfUrcdebct cxccptio 
qua* ccdens& Autordoli Cilct rcmovcnuu %l.dpud Celfama..^ ftqvii 
nontutor 2d..verffncundum%.dc Autorit 27 D.de dot.mdl.exapt. Ma< 
nint.tn lpec.durJ.Ln.2A.. Alterocafu quando dolus cx crcdencii 
pcrfona arguitur,fubdiftingvendum cft utrum celsionario cefla 
£t aclio prccio accepco. vid.B0ccr.cL6.dtJp.12 tb.if.Donell Uif.22.cA 
U.E.e: an veroeara habeacexcitulolucrativo. Huncenirnccf 
fionarium exccpcione rcmovendum efTc fcribir Pomponius. 
qucm fequicur, Uipianus in d.i. apud Ceifum 4. §ftquis autem 20. pa 
ticur namque excepcionem de dolo cx caufa cjus in cujus locurf 
fuccciMi .i \ llli vc.!i exceptio doli mali non noccr vel ex 
Ccpttonem doli mali ille ccfsionarius non paticur cjus quie 
ccfsic» przfcrcim quando cefsio facla cfi confcncience dc 
bicore d-lcg. 4. §.ficum iegtttma 2%.D. de dol.mal. (f met. exctpt 
ccpt. nifi forccfraudisefTec parciccps. Zanger. dpart.j t cap.tj nfi 
Seddubicaciohaudlcvise(l:andoliexceptio, quec adverfus Pa 
rencem vcl patronura a filio vel libcrco proponi nequic,^./ aput 
Ceifum a.% adverfttt 16.D cod.Z*nger.d.Ln.j2<>Bacbov. in not. adTrettri 
vol i.dtjp,i6. th.j Ht.B.C. faltem contra hercdcm pacris pauonivi 
opponi pofsit? 6c non poAc apparcf .'.V.V./.4 §.16. fed maximc ad 
vcrfatur /. Heredtbus /3. D.de doi. mai. & Lftprdterttu* tu D.debonor 
pojfefs, contratab ad quas tamen refpondent Harppr.ad%.\. InftlA 
Bxcept, n. ij. 16. (S 1 j.Wurms.tn nucLjur. contrttv dtjp.ip. cont. 2. Bac, 
ccnt. 2. ivw/r qudfi. $2. Gontrovcrliirn prarterca & lllud eil 
anhacc doliexcepcio infamc^cmn contra qucm opponitur fi vi 



ctusfuerit? A7. Indubirati|fiquidcm jurisenMnfamiamjuriset 
^Civi])busa&ionibus,miniuic infligi , nid pcrcondcmnationen\ 
Lt.O.dcbt* qttt not.tnfam. Jsautcm cui opponiturcxccptio doii 
niil) non condemnatur,etiamfi vielusfucrit: fcdReus abfolvi- 
tur. Ergo non potefl infamia juris notari , qui fuccubuit in cx# 
ccprioncdoli ,qua:ipfi objcclafuit . Imo u doli cxccptio infa* 
miam inurcrec viclo non poflet cum aiia exccptione concurrc- 
re; queniadmodum a£lio. doliubi alia competit, iocumnon 
habec yl.i %att\Prator.^.0.de dol.mal l.de doloi.C. ca/.jam vcro cx- 
ccptiodoli concurritcum abiscxccpcionibus omntbus, & cttrU 
"buicur » quialiacxccptione tuius ctt. LpaUm i.$ & gtmtntLtcrf.D. 
dedol.maLtf mee.ex c.Harrpr.dJoc.n.29.\o.& Ulud qiioq» hic no- 
tandum efr,quod liccta&io dcdolofit rcmporalis& bicnnio tcr- 
rni n et u r /. opttmum ult. C.de doLmal. Ofdendorp.cLifi.6. art tt.n. $. 
teptio tamcn doii perpetuo compctar, ncc certo fpatio finiatur. 
Ratio ha^cclr. Non enim ut Aclor in fua potcllate habct Rcus , 
quando utatur fuo jurc,fcd dum demum cjuando convenituC-» 
l pttrtj. %.tiQnftmtfin Jy.de dol.mal.& mct. except. Hinc vulgatum_» 
illod: Qua: funtad agcndum annua vcl temporalia ad cxcipien* 
dum perpctua funt_». Lltcet yt.fipatlumd. C. de except.feu prajfcripr. 
Zang.dJ.n.i$.iS yg.Harpprd aU.n.tf.&fa f . Dcniquc cum cxceptto 
duJi difticilisfic probationis^proptercaquod inanimohominnm 
coufin 1 at atbitrantur Dd. do!um ficur & metum ex conjedturis & 
prxfumptionibus probari p^ofle , Ldolum f.C.dedol mal.hnetump. 
& ib.gloff.C.dt hu quavt metwvc cafa gefiafunt. Mafcard. voLi.tnifl. 
de probat. eoncL^o.n.j.Col.adc.t.x dcExtept.ntf.vartat dolt conjeUu-* 
rai refert ,Ciilbauftn arbor.judtc. e.j. ramuft. ds Hxcept* 1$. n. \oa.*add, 
Zanocrd.fup.allev.n.fto.tf fccjQ. „< v. « :; 

l .(4) £*ceptio limuiarioniscft,quando altcrius circumveni* 
fndicaufa aliud agitur, aliud (imulatur, 1 1 (f pertoi. C.plus val. 
quod ag.qu.tm quodfimuUt. ifc. Et corapctitReodicertri ptomif- 
fioncm ra&am cflc hmulare ob caufam non vera 6c itaaliud 
a u m , a l i u d fi m u I a cc co n c e p t u m«, . Nartvt. tn ffiec.p.6. mcmb. gC 
tit.de excepf.n.jyZanger.in tr, dttxccpt. p.j.e.tp.n.yi. ln conrracli- 
buscnim verrtas pouusquarn fcriptura infpici debet /. in tontm- 
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dM[i<S)tt\C*n/ml!enM\b<PAXtid<n&t. verf.batn<btnfo woflcn »(r 
aflcbrrajdcfjtntcrfcorribimscn. Eftautem tripicx fimulatioois 

fpccics. Mjmnt.djn.2g. iccundum BaJd.in Lettm precib.if. C.dc^ 
probationib. Prirao modocontrahiturfimulatiocum tn veriffcie 
agitur, quod unuscontraclus celcbrctur camcn alius cclcbrari 
ftraulacur Lfifaifumj tot.tit.C.pUu vaLquodagit. qudmquodfimul. 
concipit. l.empttfidcs p.C.decontmb. empt. V, C. Titius cum fcmpro- 
nio in vcritate vult contrahcrc & faccre concra&um pignorui 
verum quia Scmpronius crcditor dubitat, nc ccgstur computa* 
refruclusiofortemprincipalcm/vr /./.£$* 2,C.deptgnpme. All. ft- 
inulac contra&um cmptionis. Jam Jicctnon vaieac contradus 
fimulationis videlicecemptionis , reraanct taraen validus con- 
tra&us pignoris Lemptione j,C pius vaLqnod agit &c. cjlio vos j.x. 
dcpignorib.Sc fic plus valcr, quod in vcritate agitur , quam quod 
flmulatc concrahicur. pcrd. tit.Cplut Valer. &c. In hac autcm (pri- 
nu fpccie fimulacionis excipiens dcbet advcrtcre uc particulari- 
ccr deducac 6c prober, quahter fuit conventura inccr parccs» 
quod in vcritate cflct pignus, licct alius conrm&us hngercrur__,. 
Itemquodin cootinenti partescelcbraverunc contractum ven- 
ditionisfimulatum.-nam fidccurriflet intervallu tcmporis,po(Jr 
fct dici,quod i prima convcntionc fuic rcccflum. Secundo 
modo concraclus flmulatus dicitur, quando in veritace cclebra- 
turquidem, modico camen dcbctcurrcre tempore,quia forcc re- 
rrovendicio ftacim dcbct ficri Lk quifuu%. ftabignoto z.D.dtji 
mattttmiftonibtu. KtiAc contracluscx fui apparcntia oon pratfo- 
xnitur fimulatus ,imo cftpcrmiifus per l.Jifundttm z.C.de patl. mt. 
empp. & vendit. compofit. nifi alia conjeduraconcurreret , quam_» 
quod circacertura rempusteneaturretrovendcre , uti viderc li« 
cetapud Mamnt.dJ Tcrtio contraclus firaulatus & imaginarius 
incclligicur, quando apparentercelebracur, in mence auterru 
fic&agicur, quod nihii fiacinterpartes, & talis apparensccle- 
bratio nuilius dc momcnci , ldcoq; nec alienatio rei in contra- 
elumdeductanntcliigitur. LnutUjj D.decontrnb.empt. Limagina- 
ria td.D.deR.Juru/lfamnt.n io.Coler.adc.t.x.de Excep.n.jj.Gtlbauijn 
arbor.judsc.c j.mwufi.deexcept.to.njo'}. Titio crgo agenti a&ionc 
exeroptoad tundumtradcndum, 3c adfundandamhanc inten- 
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tioncm produccQti inirrumcntum exccptio fimulnrionis objijd 
poteft,modo Reuscaufamicu fpccicm fimulationis vcl fi&ionis 
ofrenderc pofsi t , / patronum 6 t D.d. probationib. Mjfcard. voL i. dc^ 
probat .concl.44g.Zangcr.d.Ln 92. Quamvis vcro allcgando firaula- 
tioncm contrachis vidcatnr quis allcgarc turpitudincmfuam at«- 
tamcn li ajlegans trnctatde damno vitando, Aclorautcm dc lucro 
pcrcipiendoaudiendus cft ^argJ.apud.Celfum 4, §. Marcell. \\.D.de 
doLexctpt.de qua re latl Marant.dJ.n.ji. cjuomodo proponatur hacp 
c»ceptio tradit ,Cdcr..<d c.i x deExcept n.2}. 27.^ 14. 

(e) Exccptio in fa&umcx errorepromittentiscft, quarcon:- 
|>ctitRco , qui finccnufaaliquidpercrrorcmpromifit, dum cau- 
lam promiftendi exiftinoabat fubefle, quxnulla crat, ad actionera 
impugnandam qua JureCiviliRcuscxpromilsioncfua tcnctur,§j. 
lnji.deExcept.Donell.lu).i\Xo>tmentar.Jur.CivU.c.6.Bocer. cl. 6. difp. 
t2jb.\6.Harppr,ad%. i.Inp.d.tit ».{/. Quoniamautcm variis modis 
inKrveniterror,hincfa<Ttumcfr , urqux exhaccaufacompctir_. 4 
exccptio.gcnerali nomine, exccptio in i aclu m diccrctur 5 quomo- 
do& Aclioncs quxceiro uominc carent , iblenr dici infacluniju 
Hjrrp.d.l.n.jdJUchov.ttdy 1 Infi de excepr .Et rurfus licut ob qualita- 
tem pcrfonx quar convenitur , datur a&io in facrum , quae contra^» 
alioseiTctdcdolo ,/ non dcbet u t §.quibwdam i.B.dedol. ita cx hac 
caufa agcntibusiliis pcrfonis,non dcdolo* fed in fadum cxceptio 
accommodntur Lapud Celf. §.4. D. de dol.ntal.exe» Qi\x excc- 
ptio in faclum eii,vcl gcncraiis,velfpecialis. Gcncralis Jicitur,tum 
quia cum aliis cxccptionibus concurrit,puta doli d J.4.% i6.D.d.doU 
^jrc.tura quia deflcicntibusaliis cxccptionibus cx a&quifate infub- 
fidium accommodatur arg.dl.a.§ .f aTitio p.D.de dol exr. Spccia- 
lis eft, quam crrorisjuffin.in d.$.t.lnft.d.except. appcllat. Hic noru ( 
j»tcrcfrhvcfucriterrorfacli fivc juris, utcunq; cnimcam fcqva- 
jnuriententiam quod crrorc jurisfolutum rcpcti non pofsit/. cum 
fuisio C.dejur.tf Jjcl tgnor.i.reguU p.§.fi quis j. D. eod. cxccptioncm 
tamenconvento non denegabimus. Nam crrorquoquc ob dcfe- 
dhim confenfus ,obJigationem oaturalem impedit. Bacbov.innot. 
jidTrcuti.voLi.dt/f>.i6.tb.fJit.D EmertcaRosbacb. inprax. Civilt de~* 
Uxeept. 42M. ij.Zanger.trat~l.de exceptpart.j. c. ij. ». io$. £f lop. Ali j 
vcroquam ignoranti exccptio haec non compctit 1-,/niquifti mumj. 
D de J.& failJgnorantyigcUn M.J.C.p. 7. n. jj.c.j. Datur autcrn. 
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conrra eum, qui pctit id, quod quis ft r errorcm vel fscVi , vcl ju- 
risquafi dcberet,proraifit//?Af 20 D.de sCto Meuedl patam.x.% 4 (f 
^,D.dedol.exccpt.)untll ftcumde< ) i.D.depacl. Deniquccum crtiurn 
fitex Lf pofl dtvtfonem j.C.d* J.& facl.ignor,cTtotcm nonprariumi 
idconeceflum en\ut aballcgantcdc ita ab cxcipicnte probctur-».' 
Zanger.di w.y^.quomodoautcm probari pofsit, tradit MafcareL 
tn cmil. de probat. vol. 2. ccncl. 637. & feqq. Col. ad c.i.x. de Exccpr. 
num. 25. 

(f) Exccptio nonnumcratxpccunia?dicitur,quxcomparato>> 
cftci, quidumfpcrat fepccuniam moxaccepturum,fcripto con- 
&fluscltfeacccpiflc,quamtamcn nonacccpitad chdendnm a&i- 
oncm qua de cS pccunia convcnitur §.idem jttrie.2 .Infi 1 de Exe/pt \ t 0 
tntnorem 2. 1 in conentflibuttd.C de nonnumer pec.Bocerp i.cl.S.dtfP 12. 
thyif.Emer.a Rosbech inpntx.Ctvil.tit.de Except perempt.jur. 42. n. 14. 
Hic cnim licct propter authoritatcm L.CtvilU quae ex propria con- 
fefsionealiqucm tcneri ftatuitobligatio cVaclio oriatur/. tit.Inft^ 
deitter oblig.r.& C.denonnumcr.pec.tamcn cum numcratio, cujus 
fpe,quiSyngrnphum dcdit, obligari voluir, nonacceflerir confen- 
fus & naturahs obligatio deficit Sc illa aclio non habet crTcctum-» 
exaclionis ,(cd perhanc cxceptioncm in naruraliarquirarequx ift 
paclisfervnnda, fundatam eliditur ne quii alrcriusjaclura iocu. 
plctur d. §.idem jurii 2. Injl. de Except l.jure natura, 2o6,D.de R.J. 
Harppr.add.§.2.n ^.Compctitautem non folum principali quifpc 
futurjenumcrationis confciTus e(r,fc rcccpiflc, ejuscjue hercdiflc 
fucccflbri l.fiintra g.Cdenonnumerai pec. Vcnim ctiam mandatori 
& fidcjuflbri qui inviccm principalis fc fubftituit l.frufins6.L tam~+ 
mandaton 12 C.d.ttt.Emertc. a Rosb.icb.dJ.n.16, Cumvcrd hxc cX- 
ccptio tam crcditoris,quam dcbitoris perfonam concernat brcvi- 
ter de utroque hic aliquid diccndum. Crcditorem quod attincc_j> 
certum eft cidcm fatenti aut fcribenti fc accepifle, vci retcpiiTc,cx. 
cjuacunq;caufaexceptionem nonnumeratxpecuniz tribui nifl a- 
Iiqua fpeciesnominatim cxcipi&turLineontrafltkn %.fupcr catetk 
i.C.denonnttm pee, lftcautcm fpeciesqua? cxcipiunturcnumcran- 
tur tn d l. /4 fedquoniam t.C.eod. Utitur vcro crcditor hac 
exceptioneintra trigintadics quibus clapfis deinceps audiri non^ 
dcbct d ././4 j 1 C eod, idquc favorc liberationis,nam debitorilon- 
gjustempustribuitur^bicnnium nempequod continuum cft,&: 
ili&fc compu- 



icomputariincipitex eo[die quo fcriptura emiffa t9tdJjdf.inpr.ih. 
tntrs folumbicnntum continuum Gtibaus.in arbor.judicidr.c,^ ramufk. 
dtcxcept. io.n.iop.Z.inger.in rmtt.de Exctpt.p.j.c.i^.n.26. Poft renu 
pus veroprxftitutum credicor exceprionem amiccic, utomni- 
modo confcfsiom fuae (lare cogitur, nec pofsic querclam move- 
rc de pecuuia fibi non foluca , ctiamfi onus probandi pecuniam 
folutam non eflciofc rccipcrc vclic,quod f avore libcrationis ir> 
crod u cl u m cft d.i td.%.2.w fin. Ceod.PduiJeCafiro ibid.n.2 & Salycct 
n.tj.Zdnger.dd.njo. & ji.Dn.Cdrpz.in Jurispr.Forenfpji.cjpd. y.Cf 
iib 2,Refp % tit.8.reJf>.po. Circa dcbicoris perfonam ica diflingvciw 
dum cll. Si is confeflus fic fyngrapha vcl cciam ccilibus prsfen- 
cibus , fe aliquid dcbere ex alia j ra ccdcncc caufa , qua m mutui» 
confcfsioni iuar llarc cog\ tuv igenenstiteri^.C^od. nifiipfc econ- 
; trario per apercifsima rcrum argumcntareligioncm judicis pof» 
fitinftruere, ncq;cnim onus probandi in creditorem cransferre 
potc(t:cum info4a mutui & docis confcfsionc</././4£ ui/. infin.C. 
de non mtm.pec Luit. & tot. tit. C.dedot.cautJion num.Scbneidtv. ad tit. 
Infi.de ob/tg m n.tj. exccpcio harc privilcgiaca intra bicnnium oppo- 
/ita hac prxrogativa munita fit,ut creditor numerationcmpro- 
bare tcncatur, idqueproptcrca,ut confulatur dcbitoribus , qui 
farpius nccefsicacc adacli mucuum fumcntcs inftrumenco cavcre 
folent, cciam antequam pecuniam numeratam percipianc, in a- 
liis vcro contraclibus aliccrfc reshabct/w d.ijj .Scbncidw. ad tit 
h)fiitMiit.obi.n.tdJ>n.Carpz.d}.p.KC,j2 dcf. 6$.tt r cfcnb.iol.i ccnfit.qz. 
< n2t.Harmdn.PiftorJib.4.qtt£f}j2.n.9Zdngcr.d.t.n.3j.& 36. Qubd, 
fiergo confcfTusfit dcbitor fc pccuniam accepi/fe excaufa mu- 
tui confefsio ci non nocet. Habet cnim exccptionem non nu- 
mcratx pccunis * qua tutus non magis tcnctur, quamfi nihil 
confcflus cfict / fi cxcattticnc jJ.advctfmj. C.d.tt. five fimplici- 
terconfeflusfucrit fc pccuniamacccpillc,fivc fimplicitcr con- 
fcflusfuerit, fibi antc aliquotdicsaut mcnfcs pccuniam nume- 
ratam, cflc_>. Qua cnim faciJitatceonfitcturfpc futur* numc* 
xationis pecuniam feacccpi/Te, cadcm confitcbitur» fibt pc- 
cuniamantcaliquotdicsnum cratam fuific igencraliter ij.ib Cyn, 
C eod. dndr.Fdfbin lib.ijtontrov. c.$\. qui Dtjfent drgrefoivit. Exci- 
juuntur tamcn aliqui cafu$,in quibus hujusmodi confcfrio dc- 
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bicori noeere poteft , dequibusZr/# cT/fy. Uodeap^ 

rct hanccxccptioncmintratempuspra-ftitutum dcbitori citra o 
mnem conrrovcrfiam dari .*quod fi intra id tempus deecflcrjc^ 
p laccc eciam daricjusheredibus//f«/nr/ C.denonn. p.Bcfyol. /. 
fonfji.n.4.\ti tamcnucnihil.arnpliusdetur hcredibus,quam re}i- 
q uum terapus,quoddefunc"to ad excepcionem compcccbac.f**£. 
i.btrtdemjp.& l. btrcdiw 62. D.dtR.Jur. Ccdttautcm hoc cenv- 
pus hercdibuseciam herediracenondum adita>non verd ex dic__» 
aditaehercditatis, vel pecic.? bonorum poflefsionis. Ratio cft 
in promptu : nefcil.plustribuatur heredibus , quam cribucrc- 
turdcfunctofivixiffet /. cctptttm 40. D dt Ufucjpomb. Etenirnda- 
tur hxc cxceptio intrabienmum , cjuod conunuum cft , cV com- . 
putaribicipir ex co dicquo fcriptura emiiTn c[\ y perfup. Mlqg. hn 
tontntthb.ia.inpr t C.dtnon nHmfec. tdcoq, biennio clapio hcrcdt.J] 
bus hanc cxccpcionem ampiius compcterc non pofTe vcriUs vide- 
tur. Zan^r.d Ui.^p.Q n fo adcontKir.refrond. Porr6competit_»> J 
hac exceptio adverfus crcditotctn & crcditonshcrcde-) & fucccf- 
fbres. £(V enun tn rcm & datur adverliM pcntionem pecunix 
numcratac, ut ubicunqiharc pccicio eftibi cxceptio pecunirc non 
numcratxlocum habeat, $.tdcm;fu 2. injt.de cxLcpr.i? tb.Ddjunfti 
l.Jt intrj $. C.dc nnmer.ptc. hmtrici Rosb.in pKix.Ctv.tit. de txctpt.pe* 
rcmptor.jnr.dX.n.\6. Sed jam rrtcrico quxrirur \ utrum intcrMer- 
catorcs huiccxccptioni JocqscHc polsiC/.* & ancontra Jiccra» 
carnbij oppoui queat/ Kobis magisea rcntenctaarrldcr,quse in 
propofiro cafu mercatoribus hanc cxccptionctn dcncgat .* Cujuff? 
fentenriaefundamcnta rcccnfcr, Dn. Cirpz Hbji.Refyon tit.$. rcfjt. 
oi. Quod vero '.iicitura mcrcaronbusoriginem tra>:ifle Iiccra-J^ 
1 um obligationcm & pcr confcqucns etiam exccpttoncm noro.v 
numcrata? pecunia?: tliud cxpcditum nonclr. quiii potiuscon- 
trarium fanftioni juftimanea //>. Injl.de lit.obl. <f§, i.de txcepi'.' 
muruu.nq;pr.cfumptum caufam obligarionidcdtifc probari po^ 
r?ft,f.\7 adverfiu 5.C. dt non r.ntn pcc. Etconfequctucr fateudum_« 
e(t t quod barc obiigatio a Juftiniano abufivc, & improprie Cc 
pmgviori mtnerva ex literisappellaca fic : quacenus fcil. confi- 
deraturnumerationon foda,quoprarfuppoficoagcntccrcditore> \ 
debitor qui nihil revera accipitquafi exiitcris conventri &con- 
dcmuari vtdccur,, A, wi rd .fruf/tv.w adtiWAdv. adTrctttf.vol. /. 



. • Atfpuo.th 2.1 Dtj CarpzJn inJurijj>r.Torens.p,\ t c.^2. A. 6p. n.j. Hdc 
eciamaddcnduniclthancnon numcrarac pccunioccxcepcioricm a- 
Jias cnam tunc locum habCrc , qOaudo promiiTorjuramcnto in Cc 
reccpitfepecuniam rcdd\t\iturr\LinAub'jurHu/t,C- Ae non num. ptt. 
HarpprjiA§ 2. hfi.Ae Except n.4. Adjiciendum jam quoque ali- 
quidcrit intra quod rcmpus competac&dccur dcbicon. Dc hoc 
ftacavetur, ut incraccnum& prsfinicumdccurcempusnempe' in- 
tra biennium Lfitntra %.Ltn contratltbus if.C.AcfionnuKipec.§.i. In- 
fiit.AeBxtept. Scdctiam poftbienniumcompetitfidebitorintra^« 
bicnnium qucftus fitdcpccunia fiki non numcrata. Quando- 
quidcm poft hanc querelam incerpofitam cxccptio incipic ci.'c_. 
pcrpctua carn dcbitori , quam ejus hercdibus , cV tam advcrius 
creditorcs,quam crcditorum hcrcdcs// Lfiintrag. Dc qualicacc-» 
hujusqverela? tcxtns eft , w AJ.tn contnafttbus 14. §./« emr.i a.juntl* 
dutb.jeq.CfcA.ZjngJ.Ln jj.&j6. Quod fi intra ccmpus lcgicimurh 
riulla querela moca fit, cxceptione hac amplius uti nequit dcbicor 
per tcxtfup.ailcgat. Non ramen prohibctur aliis dcfcnfionibns 
rcgitimisfedefcndcre. Catcrum , utrum cJapfo bicnnio amplius 
audiatur dcbitor, (i onus probandi in fc rccipcrc paracus fit , intcr- 
prctescontendunc. Ncgativa quidem verior vidctur perA Lfi in- 
tr.i ajfcrvatio !«$*. cT /. tn contraSlibtts 14. C. eoA Facbin.l.2 c.$\.Zan- 
ger AJ.n.66.Bocer.cL6.Atjp.i2.tb.rp. dcjurc Canon.cciam fubfifrcrc, 
polie modo mala fidcsabtit, cumnullibiin J. Can . contranumV 
conftitucuin fit. Tachin A.Lb.2x.S2. potifsimum fi ftrictam juris 
fatic^em pocius , quam authoriraces icclari malimus : Hartm. Bi« 
florjib.jf q/f£fi.i2.n.ij. Vcrumquia afErmancium opinio crcbricw 
ri lnrcrprecum calculo rcccpta c 1! , & majorem habccacquicaccnu, 
|dc6 ab ea in judicando rcccdendum non cttc dich y Hartman. Pifi. 
AJjtJj.tnji». Quod igitur dicirur ctfcepcioncm hanc inutilcnu 
eiTc poft bicnniumhoc ica accipiendumcir, ucnon pofsic propo- •' 
ni modoordinariout onusprobandi ccncatur crcditor fufcipcrc; 
Cxtcroqui videtur omnino efle hu manitacis & arquicatis , Ut (I vc-, ; 
ht debwor probare pecuniam fibi non fuijde numcratam , audiav v 
:i> r . & fane dc hoc excraoi dinario modo probandi ne garivarr. noii 
vidcnturcogicafic Impp.neccam voluiile cxclufam , cumfaciat^ 
hic pro dcbicorc nacuralis racio , & cx ca dcfumpta rcgula > quod 



nemodcbeatlocuplctiorrjeri ,cumalterius damno., 5c,injuria-»., 

nequisquam judicum propitiis auribusaudict Aclorcm, omnino 
urgcntcm ut Rcus condemnctur ,ctiamfi paratus lit probarcpecu- 
niam non cflc numcratam. Reinbard.Racb ad titJnfi.di titcr. obiig. 
tr.j Scbneidtv.ib.n.it. GomezMb.i varjefoU.4. n 7. Brontbx. 2. dfs. 12. 
lUnondijp. tf xontr jylPefet<b.z .1 xonfil ^i.n^ai fjtd.de Cajiro in /. to» 
& 1 ^X.eod.Sjlyc .tbtd.Dn.Carpz tnJurifpr.Forenfp tc j2.d.t!6jtj}. & 
fecjq.Ntcol.Cali ol § lixcept. contrj hbell.t 1 . concl. 5. n.ja. Harc vctd 
probatio dcbct clTclcgitima Zang.d /.».£<?.& quidcm vel pcrtcflc* 
' ycl pcrinOrumcnta demonftranda ,Hartm.dJ.n.ia f .& 16 Quare-» 
nifi quis itaita inftru£tusfit,utincontincnti probare poisitpecu- 
niam non n u rncratam efic, potl bicnnium hac cxccptione non au»- 
dieturcontra inftrumentum liquidum cVconfcflacum , quod pa- 
raram cxecutionem habet, fcd nihiJorainus exccurionc mandabi- 
turinftrumcntum h ic cxceptione ad ordinariu/n proccflum rcfcr- 
yari CoLdcprrceflib.exe p t.c io.n.2)^ Dn.CarpzMb.2.Rej/>ons.jur.tit. 
g.R 01 n.\6.0rdinauProce(J'.jitdic.tit. JPOW fccr Executwn tfnb Sjulffc 

a:i(f W< cnan<jcnc Q3nl)ttl fn btc faf)rnrt0 &c. jp.verf. Qbann 
flbcr ta$ 05«!>«t ^iiff perfitynlfdx fla$cu. Hartm. Pift. d. Ub. 
\1.1j. InfupcrSc hoc notanjdum cft cxceptioncm non numcrat* 
pccunia? competcrc ctiamfi ci debitor renunciavcrit. Qua eninx* 
frapilitatc quis inducitur ad confitcndum fc rccepiflc pecuniam-» 
mutuodatam, c.idcm induceturquoquead renunciandam , cunv* 
ta.nta fitfragilitasdcbicoris quarrentis pccuniam, utfaciat inftru- 

- jnentum qualccunque dcbitorpofiulat ^ nihil igitur facict txo A- 
clore Rci renunciatio,cum pcripfam Aclori rcmittatur doius f\u 
jturui. Hincnonob(tar,quod favorifuo privatus pofsir rcnun» 

-^ciare: qnia illud verum , nifi perhocdcturmalignandi anfa.<fi£. 
iJlludj.D de pjtf. doal. Zavger.d.l ' nji£olcr.in cL tmtl. de proccff-b» 
execttt p.t.c.iQ.n.2fi.2i6.&2ip.n'\(\ huiccxceptioni rcnunciatum fufr- 
jit .'.dhibiro juramcnto, cui ftaridebetquatcnus finc difpendiofa* 
Lutis sctcrna: ob'"crvari potcft, c. cum comingat 2$. x. de jttcrjumntL 

■i Zanger d.l.n.jc.Colcr.ibtd.n.iag. Hoc unicum dcniquc addcndurn 
cft cxccptioncs alias rcgularitcr quidem cflc pcrpetuas , quoniarru 
inpoteftatc Reinoncflexcipcrccum vultj ficutin potcftate alte* 
riuscfl agcrc : hanc autcm cxceptioncm eflc tcmporalcm. Quis_« 
nimirumpcrmifTumcftci quilpc numcrandi pccuniae cbirogra- 
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phum cmifit , utcV condiccre chirographum & conteftationc non 
faclarcnumcrationisexccptionem perpctuam faccre pofsUperi.fi 
imra S^ iM ' contratlib.ia.§ a.C.de fionnum.pec.Bdcb. ad ttt. Injl. iclt. 
obltg.n.\ in fin. 

(g) Exceptioonerandarlibcrtatiscaufa dicitur, qu* compc- 
titlibertoadverfuspatronumagcntcmdcco, quod ipii ftipulanti 
libertus oncrandx libcrtatis cauia promifit U. $ qttjt onerandx 5. /). 
Qtarumrer acJ.non datur, Bocer.p. 2.cL6.difj>.ii.tb. 2t. Quac.cxcc- 
pt»o non tantum libcrto , verumfucceflbribusquoque cjusdanda 
eft, & vice verfa heres patroni fi harc perfcquatur ca fummovendus 
erit. d.l.t.§fm.D.eod. Cum autemrcfcratparvi protinus Iibertus 
patrono cOgatur,darean pcr intcrpofitara fidcjufloris pcrfonnm 
diccndum omnin6eit Exccptionem hanc fidejufiori dcncgandam 
rton cttcd.i i.§.excepttoncmS D.eod. 

(b) Hafcexccptioalias quoque vocatur cxccptiopctitorij (cu 
petiroria. Quando nimirum Reus ad removcndum Actorcm mo- 
vct qna*ftioncmcx pctitoriodefluentcm qua p/obata vinccrct iru 
peritorio. Zang.p.i.(.2a: Gt&.in arbjudtc.c. yram.de Exccpt. to.n. 121. 
Dd.comm. Npn autcm femperconfultum cft,Reo ut cxceptionem 
in judicio proporiar,& ejus probntioncm in fe rccipiat,ficnim fal- 
facfl intcntio Agentis&Reus fciat cam Aclorcm probarc nonJ^ 
pofle , fufficit Reoad defenfionem negarc intcntioncm Acloris 
ifiquidcmp.C.deexceptiontb. Nam Actorc non probantc Reus ab- 
folvitur etiamli nihil praeftiterit, hoccftctiamfi ncq',c*cccptionem 
allcgavetit,neq,'allegatamprobaverit l.qui actufarc a.C.deedend. 
Gilhjnarborjudic.dJ.Zang.pj.c,26.n.i.i.&j. Et fi vcro harc dcfcnfio 
jufta'cft,dontamenexpcdit,cam pafsim ndmitti. Nos omifsis 
fuperfluis ftatuimus: Agenti interdi&o adipifccndac & rctincndac 
poflcfsionisReum opfoncrcpofTc cxccptioncm dominij , qunrru 
po rro ob t u I e ri t , fc ex c o n t i n e n t i p ro ba t 11 ru nV, /. in b.ic acltone j . § 
itideni ij.D.ad exbtbend.l jideoo fundo 40. D. de adqtttr pojjcff. (f tbid. 
Bart. Et Pracferum excipcrcde domimo poflcflbrem recV. pofle , 
cum utriusquc poflcfsionisconditio par cl\, i.nunc C.uti pofiid. nifi 
forte Attor petat pofefsioncm fibilege dccrctam in' pocnam Rei 
convcnti b. f' m quamlcx vclit tratisfcrri a Rco proprcr rnenda» 
(Jium fuum ad Aciorcm//f?.D.^^.A r .vel 4 Uifiagcns pofTcflbrio a« 
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dipifccadxhabeat titulum dominij fimilcm titulo exoptentis /. 
difl \Q.de edtcl.DivHdirUn.tollcnd. Agcnri interdicto rccupcrai 
ix pofTcfsionis rcgularitcrnonobjicitur cxccptiofeu quacfho d< 
minij. Quia primum omnium caufam poflelsionistra&are , » 
deftituium feufpoliatum rcftituerc*oportet_-., i.Ji dtvi jy.D.di 
judtc. l.ft coloni; 14. C. de dgric. (f ccnfit ; Hacc regula tamcn mult 
admitrit faliacias dc quibus cddcndorp. in Enchirid ExceptMt. det 
cept. demin. n.j .Zangcr.in trdft.de except. p.J.c 24 . NicoJ. Calvol. voU 
except contra ltbell.cond.6. Agcnti in rcm ha:c cxc.quoquc oppo 
potcft. Cum Publiciana actio non ideocomparara lit, ut rcs d< 
niino aufcratur ,fed utis quibona fide cmit, porTcfsionemquc 
ejusrcic„caufana<frusclt,potiusrcmhabeat. Idcoii quis antc 
ufucaptoncm complcum porfcfsionem aniilcri-teV: ca au vcrun 
Dominum pcrveneritPublicianaintcntara pcr cxceptioncm jui 
dominij clidctur,/. Paul. notat. 16. D. dc tulLc. tn remantJ.mdntL 
tum r .Dmanddt Bocer.cL6.d1fp.11 tb.u. Quomodo probarur dc 
mininm tradit , Scbncidw.ad §.omnium In/i.d^tlM 7*. Non dati 
tamen hxc cxccptio ci,qui rcm alicno tetict nominc. Pcrniciou* ( 
Rimexempli cfTet, fi momcntariis hifccpolfeflbribu^s ubi rcftitu 
tio rci pctcrctur , libcrum cflcr !quxftionem dominij rcferrt 
domino / fi quU condutlionU 2j . C. lotdt.l.non db re to.C undtl*.* 
dcndorp.d. 1. n.a. m fin. 

(i) Quanavisvocabulum ufurar variasflgnifkationcs habcai 
crcbrius tamcn &proprie capitur proco > quodacccdit forti \a 
mutuo , tot.tit.D dcufur. & dcfiniri potcft pcrlucrum fupra ibrtci 
cx mutuoacceprara. Hujustres funt fpecies. Compcnlatorta^ 
punitona, 6c lucratoria, Moiin.de ufur. Compenfatoria idco pra 
ftatur,utcompcnfct jtiftum intcrcflc,quod habct crcditor_< > C 
quod pccunia carct. Hinc ufura: quincunccs ex mutuo ftipulat 
exigi pcrmittuntur. Imo in mutuoufnrac nominc quiRqu-e 2: 
nua a tempore mora: non praevia probatione cjus quod intcrc 
adjudicari dcbent crcditori petcnti, uti difponitur, tn§. & 
vicl \n\\\bit{<\u\a(b&c. fcctf 9t. X Mdepumtion ta^ti 511 ©y*m 
Anno 1600. aufrgmcfjM I vid. Modcft. PiJiorU p.t. 0. 47. pj. : ol 
Zdnger,p.j,c.2yn % 6. Punitoria cft , quae non propter lucrum pctcr 
fium ; fed propter moram non folvcntium pro pajna 1 , aut ] Lcgc 



avK.ibhoroiii.e infligitur /. cumquidam 17* $.fipupiUo\Jb.ile ttfur. 
Ec hac du* fpccics intcrdicla: in univerfum nut turpes cfle, d ici 
jion pofluncquin LL. admittunt quadaratenus ufuras , prav 
ftimunccnim tanti creditorjs intcreflequod pecunia careat^. 
Nam Gmutuo non dcdi/Tct, aut conflirjuu) tcmporc pccunia^» 
reddira fuifict,aliter ea lucrari potuiflet, add. Fernand. Vafq. p. 
pojl libj.cJo.n.iz.&i]. Lucratoria ufura e/t,quaecxmero mutua- 
^liomsorHciocdntra naturam contraftus Jucrum facit. Hu- 
jus gcncris ufura; fuo gcncrc improbac illicitaeque funt , & 
Jtam divino, quam humanojure prohibitar, Lev. 25. verf 36. 
Ezccb. if. verf.g. Lnc.6. verf fi.c. quia in ommbut & tot. tit. 
x. de ufur. l.improborum 20. C. Ex qutbus cauf. infam. irrog 9?cfor ttl&* 

tion $ufcr ^pnlicc^ \\\ ^lu^friirg 1//0. mifacdcfif ttt. loon ^ii&cn mb 
ifyumm\<b<ritemipo\icii)'OKbmm$iu Sraiicffiirf 1*77. scOtffcrjr 
///. von ttudMiidxnContratten /7 . & tu.von ^itocn &n&j£rcn tvu> 

dj cr 20.vid. Scrcnifi. Elecl. RefcrtptJorgJtit. XtOXl WUCfycr / Wljcfc crlid)Cti 

Comratltn , tmb 9>tmircn/ autfj vpn nadjgdajfcncn jinfcn. Itaquc 

cumincems conje&ura lociiro nonhabeat, / contwum ijj. §, 
cumit?2.D.eUV.O. quotiescflnqicrediroris nihil interclt, fciat-» 
foties fecontra officiumfacere,& abutiindulgcntii Legum,fi 0: 
ofHcio mutuatioais vcl ante vcl poit ctiam moram iucrum aucu- 
petur>*/£. /. t.princ.D.de llfur.IVefenb.in ircod.n.p. Quandocunq* 
igitur crcdiror ufuras majorcs & illicitas cx contraclu cclebraco , 
arqueinito a dcbicorc cxigitatque poftulat, tunc fcmper exce- 
ptio ufurariz pravitatistam de.bitori,quam mandatoribu*,veJ fi- 
d e j u flb ri b u % e j u s , /. Conflttutwnibtu 10. C. dc Ufur, c o m p c t c rc d i c i- 
tur : Sed utrum crcditori majores ufuras, quas debitor in chiro- , 
grapho proroiflc annuacim folvcre cxigenti cxceptio ufurariae 
praviracis refte obijci pofsicquarritur? Kobis affirmativa magis 
pI.kcc : Lcgecnim publica ufurausquc ad ccrtum modum per* 
rnittirur, &fl ulcra hunc modum cxcrcctur imprpbatLex (> ipu- . 
Jationem vel pa&um, &quidcm in odium crcditoris& favorcjn 
debitoris. Jure ergo pubhco privatorum convcntione quemad- 
jnodura nihil innovandume(t,ita etiam cadcm conventionc_», 
ntmajorcs ufurae dcbeancur effici non poteft , l.nec ex prttorip 27. 
V, dt R.JadtfJ.eos qui it.vctfftquisautcm C,de ufur t Reccjf.4upufl.tf. . 



• wt. & itfg. tit. m&l<x\ifi)<\\ Contntffen ordin.Prtv.Ektl. Ma*~ 
wit.dctj^o. //>.*on ttUCftcr fcf Rcfcrtpt.Torg j1uguft.Elecl.fup.dttl. ttt. 
*0n»ud)CtttUd)Crli(l)<nC^/r^/<'w6rf. Dn. Qtrpz. tn Jttrispr.for. 
p.2.c.\o.d.i. Si vcrdaHquidultra ufuras quincunccs pracftkum 
(itidveldebitori rcftitucndum vcl in fortcm imputandumcft f 
I.Jt non firtem 26. mpr.D.decondttl.indcb. Annulato fiquidcm & rc- 
fciflbcontra&u ufurario pcr tcxt.fup. alhgat. id quod uhra lcgiri- 
mum ufurarum modum cft prarftitum , cX' praviratem ufuram 
fapit, indcbitefolutum vidctur ,ac proindc condidionc indcbi- 
tirepetitur. Non obftante dcbitoris promifsione auc inffra- 
mcntocbiigationisquod nullius momenti habc*tur H\fnb.p.i\ 
confyi.njo.verfex qttibut videtur com ludi ndttm. Dn.Carp z d p 2. c j. 
#.4. fccustamcn efle in fidejuflbre ufuras indcbitas prcrrco fcfc» 
en tcr ibi ven tc tradi t,td. U r cfenb.p*i.c.y2. »./$ pcr Lftf\dcj:Jjor. ip.inpr. 
D. mandati. Hacc crgo ftipulatio , quatctius continct uluras roi- 
jores,inutiliscft ,licerutilis fir,& manearquoad ufuras Lfgt-i 
publica permitTas/./////r4/ 10.I placuit jp.D.dc Ufur. I.ittm alJegasifM 

. 'ios qttt i6.%.t vftquu C.eod.Gatl.ltb ,2.obfa> 

rimodofi uiura: ufurarum Aipularae finc , debitora quo cxigun- 
tur tutuscfthic cxceptione ufuraria: pravitatis l.fmonfortcm if. 
§ fupm i. D.dc Condtcl.indebit.L ut nullo modo 2$. C .de llfttr. N cq uCr 
comprobarchancflipuUtioncm fcencratores potcrunt y pcrI.tM* 
'torquty.§.fiufurast2.& L quinegationcm 58. §. ex dttobtu i.D.dejd. 
mimfntt.tut. quia refpcclu tutorishxcpecunia non cft ufura,fcd 
fors pupillaris, autalia pecunia pupilli ,quam absque ufuristu- 
tor retincre non dcbet , tot, tit. C. deUfur.puptllar. VTcfmb. d. pJ> 
c.y2.n t n.Zang.d.p.j.c.ij n.u. Caetcrum fialiunde appareat ,ccn- 
tr.ichim cflc ufurarlum, dcbitor hic cxceptione utitur, ur plui 
ufurarum nomine folvere non cogatur, quam ad proportjoncm 
fortis rcvera folutae. E xcmpla propofita repcriunrur, inallcg>RR* 
JAf. ijjo.tjas: ijy7.Cenfiit.Pr0p.Eletlt.Sax0n.T0rg.pubucat.fitb d.tit. 
t>on tDUC^cr ttmdjcrlicftcn ContraSen &c. btfce add. ea qua tradttMatt. 

\ CoL in trali.de proccjiib*execut.p.i.t.io.*num.jj.ttfg. ad num. 160. Hil 
"exeroplisannumcrare placet promifsionem ccrrae pecuniae Judi 
ca u fa i n t cr ludentes fadtam , quz ufuraria efl nullam obiigatio- 
ncminduccns, /,/.//>/. C.dcaicatoribus. JEodcm modo pJacuit u- 
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furas fupra veJ ultra duplura exigcntcm hJcexceptioncfummo- 
ycndum cffe d t ft »on jbrtcm 26 .§ t.D. de Condtcl. indeb. \. de Ufurk 
27 § t.C.dellfitr.Nov.tjS. Sc in hoc duplo, continctur &fors & u- 
fura 4rgJtfop-i2t Planelitemota fupcrfortc& ufuris , eaquc_» 
contettata ufura? non dcfinunt currcre , quamvis fortem pcn- 
dente Jttc «quarunt, /. literis.Dje ufur. Qujcfcntcntia fummam 
habcr xquitatem. Qui debitor litcm conteftando moram facit , 
LiMn.C.dt Ufur. & frucl tcgjitJjicmo $i. § 1. DJeV.Q. Hxc moraw 
aucem non dcbec detenorem caufam crcditoris facerc, fed mo , 
liorcm y *rg l.nonfolet %6 cum feq.D de R.J Ptutdvtd jpudZang.d.p. 

Quando auccm hacc cxccptio o^poni non pofsit quacrt- 
tur? Nob^s gencralcm hanc reguiam fupcraddcre luber. Quo- 
ticscunquccrcdror non de Jucrocapcandofcddcdamno vitan- 
do ccrtat ,hoc cft, ufuras pccic , non ut inccrefle Jucri ceflantis, 
fcd potius ut intcrcflcdatnni cmcrgentisdiclac, exceptioccflare^* 
debct, Covdrruv.ttb j.refot e.4 n.2. Ex quo fundaroenfo D</.afEr- 
mantfidcjuffori qui crcditori fortcro & ufuras cx caufa mutui 
folviradtone maodati advcrlus dcbitorcm agcnti adjudican- 
dos cflTe ufuras una cum forte , arg.l.centum Cdpudf. D.deeo quod 
tcrt. toc.ddr.opor/. Zangcr. dd.nyp. 

. . Thcs. III. '*0^^~£ t 

Qurab initio na(cuntur> Sc exper- 
fbna ejuscui tnbuuntur proveniunt (iint: 
Excepno SCTI Macedoniani (a) SGTl 
Vellcjani (£)Scexcepyo propolita mino- 
ribus pcr inintcgrum rcftitutioncm (c) 

(d) Exceptio SCTI Macedoniant dicirur pcrquam aclioa 
credttoread confcqucndam pccuniam flliofam improbe mutuo 
datam, inflituta cliditur & pcrimitur. HuicSCfOcaufam dcdic 
improbus focnerator Macedo funde ctiam Maccdonianum ap- 
pellacuro, Bocer.el.6Jt//i. 12. tb. 2j< Zdngcr.p.j.cj2Jt.4 Diff.Tbeoph. 
dd §.jUudj.Infi. guodcumco qutindlpot.) qui flagitiosc adolc- 
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fcentibus fiiiisfam. pecuniam adquemvis Juxum inccrth nomr- 
nibuscredebat: ficuttandem aere alicno obruti inj quodvis fla> 
girium ac mortis ctiam patemaccogitationem impellercntuL_i , 
quohcrcditarem ipfi cgentcscrcdiroribusconccdere poflcnt-/, 
d.%.pen.lufi. Quodcum eo qut tn al.pord.i.D.de SCTO Maccd. CiH 
malofalutare remcdium boc SCT. invcntum cit, & quidctiL» 
non absque rationc.* Mclius enim eft coar&ari jovcniles calo- 
res,nccupidinrcrcbitirrifrcrn fentiam exitum qui cos poft dif- 
pcrfum cxpectat p3trimoouim /. utt. §. rpfum j.C. dt bon. qu4 
iiber. Scbntietw. add. §.j.\!nflit. Cguodcum to quitv dl. pot . Hujus 
SCTl partes duas non(xuuu Dn.Zanj^.d.l.nj. & fltjej. prohibitio-» 
ncmfcti. & pcenx conftirutroncm. Prohr-bitio contincrur vcrbit 
SCTl : placcrc necui , qui filiofam: mutuam pecuniam dcdirv 
fct , & c. Li.inpr. D. bj juncl.§ penn/t.lnfl, Quodium eoqunn altctt. 
pot. Pocna^CrO conlhtutacil, ut dcncgcturcijqui crcdidita&id 
pctitioquc/Z/./w^r. & §.peqult.tit. atfeg St ver6 a credirorc intcn- 
tata fueritcxceptionc hac a Rco probata,il!a in erYcctu nuila cft, 
Wefenb.in w de SCTO Maced.n p. vcl denegatur fi abinitio , & co- 
ram ipfo PraMore oftcndarturcontra SCTum cfle facTum arg. L 
nam poflea p.D. dejurejur.Locam add.§ penult. Infl. Quod cnm eotpti 
inal pot. Ex hoc^CTOcxccptio provcniens datur perpctudnott 
folum filiofamilias,fcdetiam cjus parcnti , 6c urriusquefuccef- 
foribus , itcnvquc & f\dc')u([onbusJ.itemfly.^.quanquam to.Lfcd 
fi 9. §. non folum 3. D. de SCTO Maced. in Lfi filtxs S.C.cod. 
Scbnetdw.loc fup.aUeg.n.$. fivc Filiusin poteftateadhucfit, fiyt» 
ealibcratus, vel emancipatione, vel morte Patt\S)d.§penultlnfl% 
tit.alteg. Necintercft cujus fucrit dignitatis/./ §.utt.D.de SCTO 
Maced.Dn Carpz.in Jurispr.For&is*p 7. e. to.eUxy. a>ut criam fcxu? A 
ftdftpatcrp. §.boc j.D.tod. Dummodocrcditor fcivcrit, ve| fciro 
potuerir/JMj/fw/^.D.eW.auteriam debuerit quae pariafuntt£ 
quod tej. D.dtreb.credit.bcut rcgularirer fcirc debct , /. quicum att$ 
tp.D.deR J.cum filiumfamilias cfte t.pen.D.deSCTO Maced. Nam 
fi juftifimplicitacedeccptus fit,utquia isfe patremfamiJiasaffir- 
mavitvci fi m u ia v i t , fyf qitidj. in pr. D. eod. i. /. C. cod. c xcu fat u C-m 
Suntcnim certi cafus in quibus huic SCTO non eft locus. Eto 
nim Q voluntatc patris fiiio pecunia cr cdita fu , hacc cxccptio 
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4 cefot-, ,1. Zcnddorus 2*C.b.t Nee incereft, utrom harcvoiunta* 
cxpreffa fie.an tacita. Nam ctiamfi patcr non juflerit pccu- 
mamcredi fxliofam. tamcn fi fcivertt , & non contradixerir,ccl* 
' far SCTm,Sc adionon tantumadvcrfus patrcm , fcd ctiam ad- 
verfus filiumfamil. competic d.l Ztnodorm 2.C.tod.l.ittmy. §.pro~ 
indt 12 l.fitantum u.D.tod. Eccnimj>atcr curo darcturpecunia-* 
uiutua prohiberepouiit& debuir : quoniam ad parris offichim-» 
• perttnee,cavcrc, ne filij morescorrumpantur. Mcrito igitur__, 
proptercjus tacteurniratem , &nonfadcara prohibitionem , ei 
cjusquc Filio dcncganda eft cxceptio. Quociescunque cnim-» 
quisicitaliquid ,quod prohiberepoccft & dcbcc , ftnon contra- 
dicic,vclle&confentireineeJligicur. arg.l.qutdtrgbi\.%.fi qnui. 
D.dt hU qutnotant .mfiim.l.tn ommbus $ Lin dchtti* 4. D.dt noxaltbus 
Atliontbus. Necrcfertquoquean conlenfusparcncisintervcne- 
ricab inicto,an cx po(t facto. Quod (i vero dc voluntate ac 
confcnfu patris crcditordoccre ncqucat cfficaxefl cxccptio,*r£, 
*i. I. C deSCTo AUced Dn.Carpz d l.def\6.n.^ add.Zang.d./.njo.&fi^ 
CeffrcquoqueSCTrnfi in rem patris verfa ficpccunia credita.» / 
/. i.//. y\.proindc u.D.tod LZcnodor, z. C.tod. /nceliigitur autenx* 
in rcm pacris verfa fi filiusfam. pecutiiam credtraTncredicoribus 
pacrisfolvir*Y./,7. §./</. Irem fi pccuniam filiusfam. in do* 
femfororisaccepie& foWwlfiltusfam.if.D.tod. Hictamtn non-» 
tam confiiium filiifamil. quam cventus fpcclandus , hcc cl> u- 
'frumfolverit. Nam fi ab initio ea mentcacccperit,utin rcmL» 
piacris vertcrer, neque vertit, aclio crcditori dcntgabitur d. /. 7. §. 
t2 D.b.t. Similitcr fi filiofam. ftudiorum vel legationis caufa_> 
ahbidcgcntiad neccflariosfumpcus, quos patris pictasnon rc- 
^ctsiarerpecunia crcdatur locum non habcc SCTm quiainrerrL» 
Pacris vcrfa incelligicur J.Macedoniamj.C.tod. Quod cnrhenvc« ( ' 
rum e(t,fi modum in mutuando non excefsit/ id cfteamquanti- 
fatcm,quarafubminiftrarc folcb&t>argJ.4uodfii.§.periMdej.Ddej» 
remv utd.Zang.dd.n ^.cX/fy.Faciteriam ceflareSCT.agnitio dcbi- 
tt. Si cnimagnofcarrjliusfam.debitum,fuj jurisfa(ftus,aclio ad* 
vcrfus ipfum dabitur, ncc potenrfe exccptione hac tueri, dJ.t.- 
Cbt. QuomodoinreJligaiurdebitumagnitnm explicat Zangtr. 
dJ,».44>& ftffl* Iu fidejuflbribus quoqueceflathaic cxceptio, fiV 
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uimirum novandianimointcrce(Tcrunti/y?///7^.§.w»yj/tf*f5.D. 
b.t. Denegatur dcnique.ycr.exceptio filiofani.milui , cui Cnc^. 
exceptione mutua pecunia dari poteft , ita ut nihil interfittiUj 
quam caufam pccunia crcdita fit 3c ubi fit confumpta, l.fin^.t C. 
b.t.l.\.§fin.l.i.D.eod.lf r efenb.bi «r tb.n 6 adi. Fult .aJ §.pen .Inft .quodL 
cum coquttn .il.pot. .tn.iz ufj.adfin- Minimc tamcn ccflabit h tc 
exceptto propter renunciatidnem filijfarr». Ea enim nulla eil. 
Quia non favorcfilijfam.fcd in odium fccncratons introducla-» 
clr , t.qut except .4* D.de conditl.indeb, cercura aucera cft quoi tan» 
tumijsrenunciare pofsimus qu* in favorem noitrum (unt rccci 
pta , i.fi juii 5/ C.de Sptfi.tf ctertct.fi quis ig-D^depatJ. add. t. tamcn fi, 
//. &jb t Bocer.cl.6.dt(l>. i i.th ij Zanger,dd. n. 6y. W r urmfer m nttct.jur.< 
controv.dt/p.6 tb jz .& exerctt. 10. tb 2. lit. C. Bercns d:/p. /7. tbeti$ % LT 
qu.dl.2. andrfacbtn /tb,2.controv.c.62.ubi rcfohtt contmriaStbnctdVf* 
ad § pen.lnfi Qupd cnm eo qui in .t/.pot & itt.Gotbofr. Broncb. c. 2. afi 
fert.^o. Quid autcm fi nTiusfamil.mutuum contrahatintcrpofito 
juramento? Varij variede hac quxftionc fcntiunc , uti videro 
iicec ex traditis ab Andr.Facbin.di 2.C.62. Hoc quidem extra o* 
mnemdubitationisaleampofitum eft, juramcnrum hoc bonis 
moribus contrariarj publicx utititati adverfari filiorumfamiL 
corruptioni ckdepravationi aditum pcccandiquc occafioncrru* 
prxbcre,& ideoparum operari, </././ Dh.t.juntl arg l filtus tf.D di 
Condift.lnjl.add.l.utt.C.de non rium.pec.Trcutl.vol. i.dtfp.20 tb.y.bt D. 
veruntamcn tutius eritanimaruraqjfaluti confulcius juramen* 
tum hu jusmodi tucri arg c.cum conttngat 2g.x. dcjurejumnd. qui c- 
nim concra confcicntiam facitxdificat ad gehcnnam , If^urmfi 
ioc fup alleg. Corapecit autera hxc cxceptio pcrfonis fupra enu> 
meraris, cam adverfus eum, qui muto dcdit filiofam. pucumam, 
quam adverfus fucceiTorcsarqucfocioscjusdem,/. ttcm-j.% no*-* 
fotum 6.D.b.ttt. neque intercfl privatus , an civitas crediderit-, i 
l,ntbtltntcrcfi ij.D.eod. duramodo »Sc crcditor fciat aut fcirc pofsit 
tquicumalto tp.D.dcR ]. filiumfam. ciTe cui crcdebnr i.pen.Djb.t. 
Prxterea utitur JCTUShis vcrbis: SCTm prolubcre rnutuas pc- 
cuniasdari. Ubi nocandum, quamvis alias vocabulum ( pecu* 
nixj nou folura numeratam ,fed Sc omncm pccuniam, imdjJH 
mniacorpora,putafcutnc:.:Li:ii, viaum ,olcum.iScc # complccla- 



tu r /. pecttnia verbum rjf.lpectntij nomine 2 22 . D. de V S. t .nr.cn i tU 
ho^ SCTo vcrba fmutuaspecunias darijrcfcrri tantumad pccu* 
niam numcratam Litcm 7.$ mututj D.b.t. Isigiturfoius.S'G7}ML-> 
orTendit.qui mutuam pecuniam HiioiicJ.it , non quialias,con- 
rraxic,puta vendidit, pcrmutavit &c. Pccuniacenim dacio,qua? 
inftrumentum cft ad omnem luxum & nequitiamidoneum pcr- 
niciofa parentibus vifa eft l.fiqHuj.%, iiautcmj.D> b.t. neacrc nli- 
eno obruti filij, in corum qui nccem machinarentur,&ante diem 
patrios inannos inquircrcuc. Quod non ndcd timendum cft 
inaliiscontradibusquibusres commutantur, nec altera pars 
cxhauricur : quiaeciacn quaiftui ac Iucro iftiusmodi permuta- 
lionesfilio eflc poftunr. Quod itadcmumcrit vcrum, fi non^. 
fraus .fCTfitcogitata^.f.j .%.\.D.bj. proindccnim cautum cft nc 
mens^c7/circumfcribi pofsit. Undequamvis vcrba ad numc# 
racam pccuniam foliim rcferantur^amcn fi fr3us quxfita fit,puta 
frumento,vino,mutuo dato^aut alris rcbus vcnditis, ut his dein- 
cepsdlftraclis uteretur pccunia , fubvenicndum cft,<^/.7.§ mutui 
jj>jj.t. Coronidisloco unicam adhuccontrovcrfiam decidcrc__* 
placcc. Nocifsimumcft,quod patcr pecuniam mutuam a filio- 
familiascreditori folutam vindicarcpofsit, fi extet, Lfi filiuffam* 
tAf-D.de R.C. Jam vero difficilem nodum ifthaec habet quaftio. 
Anpaterconfumptos £ Creditorenummoscondiccre pofsitncc 
ne FMarcellusenim in d.lj+.D.dercb crcd. negare videtur. Juli- 
nu s vero in l.fed ft 6.§.fi p.§.Jiab aiio 1. D.de SCT Maced. aftirma rc_». 
Verum conciliandi ratio non dccft: modo adhibeaturdiftindtio 
inter confumptionem bona fide faclam , & eam quse facta cft 
m a I a fi d c. Coftald*ad d.L i^.D.de rcbxred. Bocerjl. 6.dijj> % u.tb. 2a.add. 
Pac.cent.j.foatf. quaft. 6$. 

y (b) Exceptro SCTI Vellejani e(r,qu* dacurmulieri el intct- 
cefsi one fua obiigatas /. cjf prtmo _?.§ poftea 1 .D.ad SCT.VcUejan.Lfi 
paternam^.C.eod. Necobftarquod ipfo jure tuta dicatur mulicr 
harc l.anttqtu jj.infin.C.eod.Nov.tj^.c $, Quia jura fuccurrunt 
mulien pro aiio intcrvenicnti , vcl ipfo jure , vel remcdio judi- 
ciali : Ipfo jure funterccfsic mulier absq; publico inftrumento 
itribusteftibus obtiznatod.L2j.§.ult.C.b.t.Kcmcdii\m judicialcy 
«jjuomulicn proalio imcrvcnienti fubvcnitut cftyercxccptior 



bfcort noeere poceft , de quibusZ*/# <**./>.#. & feq. Undeappu 

rct hancexceptioncmintratcmpuspracftitutum debitori citra o- 
snncmcontrovcrfiam dari .-quod fi intra id tempus deccflerit-. 
placct ctiam daricjusheredibus/./f/w/'»£.C.</etf**». p.Wcftol, t. 
confji.n.+M* tamcnutnihil.ampliusdcrur hcredibus,quam relU 
<j uum tempus,quod defuncto ad exceptioncm competcba targ. 
i.beredem jp. & Lberedtut 62. D.deR.Jur. Ccditautcm hoc tcnt- 
pus hercdibuseciam hcreditate nondum adira ,non verd cx dic__> 
adicaeheredicacis, vel pecita: bonorum poflefsionis. Ratio cft 
inpromptu .* nefcil.plustribuaturheredibus , quam tnbucrc- 
tu r defunclo fi vixiflct /. cceptum^o. D dellfucjpomb. Etcnirn da- 
tur ha:c cxccptio intrabienmum , cjuod eonunuurn cft , cV com- 
putari rncipir ex co diccjuo fcriptura cmifln ei\yptrfup. aUqg. LiH 
contrathb.i4.inpr,C.denon numfcc. idcoq> biennio clapfo hcrcdi-. 
bus hanc cxccptionemamphuscompctcrc non poflc vetius vide. 
tur. Zangr.d lai.irf. cT n fo ad conmtr. re/jfond. Porro compctit-. 
hajc cxccptioadverfuscreditoremot crcditorishcrcdcs oc fuccet* 
fores. Efrcnnn in rem & datur advcrlus pcntioncm pccuniae 
numeratx, ut ubicunqiharc pecitiocft ibi exccptio pecunise non \ 
ftumcrat«r locum habear, S.idcmjm 2. injt.de exccpt.if tb.DdjunlF. 
l.fi ititr.i $.C.dc nHmcr.pec.Emertci Rosb.inp>ux.Ctv.tit. dcexcept.pe 9 j 
rcmptorjnr.4i.Tt.\6. Sed jam merito qua*riturj utrum interMer- 
catores huiccxccptioni locQseflc pofsir__.- & ancontra Jitcra* J 
cambij opponi queat? Nobis magisca icntcntiaarridct,quae in , 
propofito cafu mercatoribus hanc exccptioncm dcncgat.* Cujujr " 
icnccntia: fundamcnta rcccnfer, f)n. C.trpz lib.z.Rrtyon ttt. $. rcfp. 
92. Quod verodicitur 3 mercaconbusoriginera traxifle litcra^3 
rum obltgationcmot pcr ( confequcns ctiam cxccptioncm noro- 
nunmatx pccuniar: illud cxpeditum nonctt. quin potiuscon-J 
trariumfan&ioni juftinianect tit.hi/l.dtlit.obl. «CfS. 2.de excef&H 
muruumq;pr«(bmptumcaufam obiigarioni dcJiilc proban po> ! 
r* fc %exi adverfiit 5. C. de non r.um pcc. Jit con fe q 11 cn t e r fa te n d u mjr ] 
elryquod harc obiigatio a Juftiniano abufivc , &improprie Gt 
pingviori mincrva ex literisappeiiata fic : quatenus uil. confi- 
deratur numeratio non fccta,quo przfuppofito agentc crcditoTc, 
dcbitor qui nihil rcvera accipitquafi cx litcris convcnin &con- 
skrmiau vidccur, Reinbard.frid-H.w adttmadr. ^dTreut/.voI.i, 
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iijfi.iojh 2.1 B Drt Carpzjn inJurifJ>r.Torens.p,\.c.^2. d. 69. n.j. Hoc 
etiam addcndurn cfthanc non numcrara: pccuniarcxceptioricm a- 
Jiascriam tunc locum habcre, qUaiido promifTcrjuramcntoin fc 
reccpit fcpecuniam TCt\£\{\\i\iml.mdub*juruultX. de nonnutn.pec. 
Harpprutd§ 1. hijl.de Except n.4. Adjiciendum jam quoque ali- 
quidcritimra quod tempus comperatckdctur debiton. Dc hoc 
iracavetur, ut intra ccrmm & prarflnitum dctur tempus ncmpc in- 
tra bicnnium l.fttntra %.Ltncontratlibus t^.C.denonnumpec.§.z. In- 
fttt.dt Except. Scdetiam poftbicnnium compctitfidebitorintrai^ 
bicnntum qucftus fitdcpecunia fiUi non numcrata. Quando- 
quidcm poft hanc querelam interpofitam cxceptio incipit cf!c_, 
pcrpctua tim debitori »quam cjus hercdibus > & tam advcrius 
creditorcs,cjuain creditorum hcrcdcs^ l.fitntraf. De qualitatc-» 
hujusqverelar rextus eft , tndj. incontnttltbus 14. §./« omr.i a.juntl* 
dutb.feq.C.tod.Zs*g.<Ll.n Jj.&j6. Quod fi intra tcmpus Jcgitimuih 
nulJaquerelamotafitjexceptionehacamplius uti nequirdebitor 
per tcxt.fup.allcgat. Non tamen prohibetur aliis dcrcnfionibns* 
rcgitimisfcdefcndcre, Cztcrum , utrum clapfo biennio amplius 
audiatur dcbitor, fi onus probandi in fc rccipcrc paratus fit , intcr- 
prctcscontcndunt. Ncgativa quidcm vcrior vidctur perdl.fi «f- 
tnt 14 J .tjfervatio , & l.tncontratlibus 14. C. eod. FacbinJ.2 c.Sx.Zatt- 
ger dJ.n % 66.Bocer.ct.6.dtJp. 12.eb.ro. dc Jurc Canon. ctiam fubfiftcrc_> 
policmodo malafidcsablit, cumnuliibiin J. Can . contrariumJ 
conftitutum fit. Facktnd.ltb.2.c.$2. potifsimum fi ftrictam juris 
Ati^cmpotius,quamauthoritatesfQ(ftari maJimus: Hartm. Pi« 
ftorjtb.^ejuaft.u.n.tj. Vcrumquia affirmantium opinio crebrio^ 
iriintcrprctum calculo rcccpta cft, & majorcm habctarquitatcnu, 
|dcd ab ca in judicando recedendum rton ciTc dic.it y Hartman. Pift. 
dJjnjj.-inJin. Quod igitur dicirur cxccptioncm hanc inutilcnu 
eiTc poft bienniumhoc ita accipiendumeft, utnon pofsit propo- 
ni modoordinario ut onusprobandi tcncatur crcditor fufcipcrc* . 
Cxtcroqui videtur omnin6 cflc humanitatis Scjcquitatis, ut fi vc- 
Kr debuor probarc pecuniam fibinon fuifle numcratam, audia- 
tur; & fanedc hoc cxtraordirtario modo probandi negativarr. non 
vicWnturcogitatfc Jmpp. ncccam voluiifc cxclulam , eumfaciat 
kkprodebitorcnaturalisratio, & cxca dcfumpta regu!a>quod 
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ncmodcbcatlocuplctiorficri ,cumalteriu$ damno, 3c.injuria-»* 

nc quisquam judicum propitiis auribusaudict Aclorcm, omnind 
urgentcm ut Rcus condcmnctur ,ctiamfl paratus lit probarc pccu- 
niam non cflc numeratam. Reinbard.Bacb ad tit-In/i.di liter. obiig. 
».j Scbneidu-.ib.n.tt. GomezMb.i.varjefolx.4. n. 7. Broncbx. 2. ap.is. 
Hxnon dijp. ij xontr .tj.lPefenb.v.i confil 42.« ^ifatti.dc Cafiroin Lto, 
& 1 a,X.eod.Salyc tbtd.Dn.Carpz tnJurUpr.Forenfp t c j2.tL66.nj}.& 
fecjq.Nicoi.Cakoi§ l.xccpt. contral1bcliii.tonciyn.z4. Harc vctd 
m probatio dcbct cflclcgitima Zang.d quidcmvcl pcr tcftcs 

vcl pcrinflrumenta demonftranda ,Hartm d./.n.iq..& 16 Quaro 
nifl quis ita ita inftructus fit , ut in conttncnti probare poisic pccu- 
niam non numcratam cflc, poft bienniumhaccxccptionc nonau- 
dieturcontrainflrumcntumliquidumcVconfcflatum, qtiod payj 
ratnm cxccutionem habet, fcd nihiJominus exccurionc mandabi- 
turinltrumcntum hk cxccptione adordinarium proccflum rcfcr» 
vata Cohdeprtcefib.exe p t.c 10. n ,254 Dn.Carpz.itb.2.Rtjj>ons.jttr.cir. 
$.R q\ n.i 6.0rdinat. Proeetfjndsc.tit. J>CH vcr Executton rnt Ijiilffc 

anfF Dtc cnangcnc Q3rr |>cil \\\ &ic fatjrnrtji &c. jp.vcrf Qbann 
pibit tat \Sxt\)<ii anf pcrf^nQdK f la^cit. Hartm. ttjt. d. Ub. 

tr.ij. InfupcrSc hoc notandum cfi cxccptioncm non numcratx 
pccuniarcompetercetiamfl ei debitor rcnunciavcrir. Qua eninu 
frar»ilitatc quis inducitur ad confltcndum fc rcccpiflc pccuniarro 
mutuodatam, cadcm induceturquoquead rcnunciandnm , cum*5" 
tanta fltfragilitasdcbitorisquacrcntis pccuniam, utfaci.it injtnjr < 
mcntum qualecunquedcbit0rp0flul.1t 3 nihil igitur facict fro A- 
clore Rcircnunciatio,cum pcripfam Aclori rcmittatur dolus fu- 
turus. Hinenon obttat,quod favorifuo privatus pofsit rcnun- 
ciarc: quia illud verum , nifl perhocdcturmalignandi anfa. arg. 
l.illttdj.D depatf.dotal.Zavgcr.d 7 n.jt.Coler.intL tntcl. de proceft'b t 
cxecut p.t.c.tQ.n.jjy^iti.&^ip.nxft huiccxceptioni rcnunciatum fuj&f> 
ritadhibito juramcnro , cui ftaridcbetquatcnus flnc difpcndiofa* 
lutis atcrnac ob r crvari poteft, c. cum contingat 2$. x. de jucrjurand. 
. Zanger d.i. n.yj.CoicrMd.n.iag. Hoc unicum deniquc addcndum 
cfl cxccptioncs alias rcgularitcr quidcm cflc pcrpetuas, quoniarfL» 1 
inpotcftatc Reinoncftcxcipcrccum vult, flcutin potcflate alre* » 
riusclt agcrc: hnnc aurcm cxccptioncm cflc tcmporalcm. QuijL/ • 
.nimirumpcrmilTumeftci quilpe numcrandar pccunia: chirogra- 

phuni/ 
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phum cmifit, utcV condiccrc chirographum&contefratione non 
fa&ac enumcrarionisexccptioncm pcrpctuam faccrc pofsnper i.fi 
intra SiJn contrjtftb. ta.§.d.C.de nonnum.pec. Bdcb. ad nt. Jnfi. dei t. 
obltgn.\ in fin. 

(g) Exccpcioonerandxlibcrtatiscaufa dicitur, qu* compc- 
titltbertoadverfusparronumagentcmdeco, quod ip(i ftipulanti 
libcrtus oncrand* libcrtatis cauia promifit /.r. § qu* oncrandx 5. D. 
Jjfoarumrer acl.non datur , Bocer.p. 2.ci.6.dtfi>.ti.tb. 21. Qua^excc- 
ptio non tantum libcrto , vcrum fucceflonbus quoquc ejus danda 
cft, <5c vice vcrfa hcrcspatroni fi ha?c perfequaturea fummovendus 
cric. dJ.i.Sfin.D.eod. Cum autemrcferat parvi protinus libcrtus 
patrono cogatur ,darean pcr intcrpofitara fidejufloris peribnam 
diccndum omninocil Exccptionem hanc fideji-fiori dcncgandam 
non cffcd.i i.§ .excepttomm $ D.eod. 

(b) Hafcexceptioalias quoquc vocatur cxccptiopctitorij fcu 
petiroria. Quando nimirum Reus ad remOvendum Aclorcm mo- 
vctqnaftioncmcx petitoriodcriuenccm quj p/obata vinccrct iru 
pericono. Zang.p.j.e.2Af Gtib.in drbjudicc.yntfn.de Exccpt. xo.n. 121. 
Dd.comm. Npn autcm femperconfultum cfr,Reo ut cx ceptioncm 
in judicio proponat,6c cjus probationem in fe rccipiat, fi enim fal- 
facft mccntio Agenris&Rcus fciat cam Aclorcm probarenoru 
pofle, fufficit Reoad dcfcnfionem ncgarc interitioncm Acloris 
Iftquidcmg.C.deexccptionib. Nam Adorc non probantc Rcus ab- 
folvitur etiamfi nihil praeflitcrit, hoccftctiamfincqicxceptioncm 
allegavetit, neq;allegat3m probavcrit i.qui accufare d.C.deedend. 
Gilh.in arbor.judtcdJ.Zdng.p j.c.26.n.t.i.& j. Et fi vcrd harc dcfcnfio 
juftacft, non tamcn expcdit ,cam pafsim ndmirti. Nos omifsis 
fuperfluis ftatuimus: Agcntiinterdi<fto adipifccnda: & retincndae 
poiTcfsionisRcum opponcrcpofTc cxccprionem dominij, quarru 
po r rb ob t u lc ri t , fc ex co n t i n c n t i p ro ba tu r u m , /. in bjc acltone $ . § 
iridem ij.D.adexbtbend.l fideoofttndo 40.Z). deddqtur poficjf. & ibtd. 
Bart. EtPrarferrim cxcipcrcdc dominio pofTcflbrcm rccle poiTe, 
Cum utriusque poflcfsionisconditio par cft, i.nunc C.uti pofiid. nifi 
fortc Ac"tor pctat pofcfsioncm fibi legc dccrcram in' pocnam Rei 
convcnri b.e. quamlcx vclit transfcrri aRco proprcr men da- 
(Jium luum ad Aciorcm//f?./).^/?./ /r .vcl nifiagcns poiTciTorio a« 



clipifccndarhabeatciculumdominij fimilcm titulo cxcipientis Le* 
dtil.cdeedicl. DipMa irian.tolIend. Agenri inccrdicto rccupcrao- 
ix poflcfsionis rcgularitcr nonobjicitur cxceptiofcu qusefhodo- 
minij. Quia primum oinuium caufam pofldsionistraoiarc , ae 
dcftitutum fcu fpoliatum rcftituerc*oportct_-», l. fi devi jj.D.dc* 
judic. l.ficoloni\ la. C. de agric. (f ccnfit \ Haec rcgula tamcn multas 
admitrit faiiacias dc quibus oidendorp. m Encbind Excepuit.de tXr 
cept. domtn. n.j.Zanger.tn tr4tl.dc except. p.jx.24,. NteoJ. Calvol. voi 1, 
except cvntra libtll.conci,6. Agcnti in rcm b*c cxc. q uoquc oppo ni 
potcft. CumPubliciana actio non idcocomparata fit, ut rcs do- 
ininoaufcracur,feducis qaibona fide ernit, poffcfsioucmque_* 
cjusrc!cxcaufanacl-iiselt,potiusrcmhabcac. Ideo ii quis antc_» 
ufucapioncm complctam polfcfsionem araifcritc*: ca au vcrum.» 
Dominum pcrvcncric Publiciana intcntata pcr cxceptioncm jufli 
dominij ciidctur <> /./ > #/*v/. noat. 16. D.de Public.tn remavtJ.matidj- 
tuw r .D.mandat Docer.cl.Cdifp.il tb.11. Quomodo probatur do? 
mininrn tradit , Scbueidw.ad \jomnium Inft.ddSclM 12. Non datuc 
tamen haeccxccptio.ci,qui rcmalicnotencr nominc. Pcrniciofi e- 
Rimexcmplt cfler, fimomcntariis hifce poflcfl'oribi\s ubi reftitu- 
tio rei peteretur , libcrum cflet ^quacftionem dominij refcrre_-# 
domino / fi CjuU conduftieuu 2j, C. hcat.l.non ab re iq.C. undeV.ol- 
dendorp.d. t. n.a. tnfin. 

(i) Quarnvisvocabulumufurx variasfignificationcs habcaj^*. 
crcbrius tamcn &proprie capitur proco , quod acccdit forti in 
mutuo , tot.tit.D deufur. & defmiri poteft pcr lucrum fupra ibrtcnt 
cx mutuoacceptara. Hujustres funt fpccics. Compcnlatorta-»»' 
punitoria, cV lucratoru, Afoiin.de ufur. Compenfatoria idco pnr- 
ftatur,utcompcnfcc jufcum intcrcflc,quod habct crcditoL* , co 
quod pecunia carct. Hinc ufurae quincunccs cx mutuo ftipularx 
cxigi pcrmiccuntur. Imo in mucuoufurx nominc quinquc an- 
nua a tcmpore mora; non prxvia pjrobationc cjus quod inccrcft 
adjudicari debcnt crcdicori petcnti, uti difponitur, /*$. @o 

vid uunMcfmnacbefr. t>c* Dt.X Mdepum/ton ta$tt ju &y<mx 

Anno 1600. ail|f<jmct)f t\ \ vid. Modcft. BifiorU p.t. 0. 47. £f p.j. q. : 0/. 
Zanger,pj.c.25.nj, Punitoria cft, quaenon proptcr lucrumpctcn- 
riura , fcd propter moram non folventium pro paraa 1 , aut 4 Lcge_ 



tn<- abhomine infligitur /. cumqutd*im /7, §.JipupiUo\]b>dc ufur. 
£t har duae fpecies intcrdicta: in uni vcrfum aut turpes cflc, dici 
„non polfuiu.-quin ££. admirtunt quadaratenus ufuras , prav 
fumunccnijn tanti credicorjs incerefle quod pccunia carcan,,. 
Nam fi mutuo non dcdiifct , aut conftirntjo tcmporc pecuniau» 
reddita fuiflec,aliccrea lucrari pocuiflet, add. Fernand. Vafq. p* 
poftlib.j.c.6o.n.22.&ij. Lucratoria ufura eft,qua:ex mcro mutua- 
. fionisomciocdntra naturara contfartus Jucrum facir. Hu- 
jus gcncris ufurac fuo gcncrc improbae illicitarquc funt , & 
tamdivino, quam humaoojurc prohibita?, Lev. 25. verf jf. 
Ezccb. \$. verf.f. Lnc.6. vtrffi.c. quia in owmbtu & tot. tit . _ 
• aj. de ufur. Limproborum 20. C. Ex quibut cauf infaw. irrog 9v cfotfHrt* 

thn ^uccr ^nficc*? \\\ 2lu$(Vur$ uyo. auff^cncf)f ttt. t>on ^iibtn rnfc 
l&rcmauicfccr/Vfw^poUf^^rbnim^ju Srancf furf 1*77. ^eDcffcr.r 
tit. von n>ucf)crlicf)cn Covtratten ij.&tit* t>ou 3itf>cn tmo jfyxtn tvu* .> 

Cfjcr zo.vid. SerenifSEleZl.Rcfcripe.Torgjit. roit WUC^cr / WUdjcrlicbctt 

ComraBen , tma ^Xmircn/ micft vpn nndjgctoficncn jinfcn. Icaque 

jcurn inccrris conje&ura lociira nonhabeat, / conttnutu ijj. §, 
cumt&z.D.dtV.O. quotiescfmqjcrediroris nihil interelt, fciac^ v 
£ocies fecontra ofScium faccre, & abuciindulgencia Legum,fi e* 
pfHcio mutuationif vel ante vei poll eciam moram lucrum aucu- 
petur, i.princ.D.de UfurJVefenb. in nrcod n.p. Quandocunq; 
igicur credit or ufuras majores & illicitas ex contraclu cciebrato > v 
ptquc inico a dcbitore cxigitatque poftulat, cunc fcmper exce- 
ptio ufurarix pravicacistam debitori,quaai mandacoribusvcl fi- 
dcjulToribus cjus d.Conftitutiombm lo.C.dc Ufur* compcccrc dicij» ., 
tur: Sed utrumcrcditori majorcs ufuras, quas debitor in chiro- 
graphoproraifit annuatim lolverc cxigenti cxceptio ufurariat 
pravitatis rectc obijci pofsitquarritur? Nobis affirmativa magis 
placet ; Lege cnim publica ufura usque ad ccrtum moduro pcr- 
mittirur>&fi ultrahunc modum cxercctur impr.obatLex ftipu- 
Jationem .vel pactum, &quidcm in odium crcditoris& favorejq 
debitoris. Jureergopublico privatorum conventione quemad- 
jnodum nihil innovandumeft>itaetiam eadcm conventionc, 
ptmajorcs ufurae dcbeantur cffici non poteft , l.ncc ex prttorio 17. . 
P, d(R^"*ddd.cos qui zti.vcrfjiquis autem C % dc ufur, Reccjf.Au$ufl.$. . 



• Tj]0. 154$. tit. Mt\ md)<x\id)t\\ Contraffen ordin.Prov.Ek 
wit.de tjjo. tit. fcon ttUCfttr & Rcfcrtpt.TorgAugufi. Eletl.fup 
t>0ll »UCt)C XtMd)<xU<btt\Co»tratfrn &c. Dn. Carpz. tn Jut 
f.2.c.y.d.t. Si vcr6aliquidulrra ufuras quincunces pi 
iic iti vcl debitori rcftituendum vcl in fortcm imputanc 
Lfinon fortcm 26. tn pr. D.de conditljndcb. Annularofjquidt 
fciflbconrractu ufurario/w tcxt.fup.aOegat. id quod ult 
raum ufurarum modum cft prziritum, 6c pravitatem 
fapit, indcbite folutum vidctur , ac proindc condiclioni 
tircpetitur. Non obitante dcbiroris promilsionc au 
mcnto t bl igationis quod nullius momenti habctur U \ 
confyt.n jo.verf.ex qutbusvidetur comluu. ndum. Dn.Carpz.* 
a.4 fecus ramcn cflc in fidcjuiTorc uluras mdtbiras pr< 
cnrerfol vcnrc tradir,///. lTefenb.p*i.c.y2.n.i\ pcrLf/fidejtfio 
D.mandati. Hzc ergo ftipulano, quatenus connneiuii 
jorcs, inutiliscit ,hcet utilis fir,& manearquoad ufura 
publica pefrmiiTas/ 'ufuras 10. i placuit 2p.D.dc Ufur.l.cum 4 
eosqui i6.§.t .v ft quis Oeod.GailM .2.obf.a,.n.6.& 'feq.tf obfa 
ritnodd fi ufura ufurarum (lipulatz fmr ,debiroj?a quo 
tur ruruscfth&c exccprione ufurariz praviraris l.ftnonfo 
§ Jupra 1. D.dc Conditl .indebit .L ut nullo modo 2f. C ,de llfurs, i 
comprobare hanc ftipulationem fcencratores potcrunr 
torqut 7. §.fi ufuras t2.t$ /. qui negationcm 58. §. ex duobus 1 
minifinttjut. quia refpcctu tutorishzcpecunianon efl u 
fors pupillaris^autalia pecunia pupillt ,quamabsqueu 
tor rctinere non dcber , tot.ttt. C. deUfur.pupiUar. IPcfin 
c.72.n,ti.Zang.d.p.j.c.2jn.ii. Cacrcrum (Laliunde apparcar,ci 
tradumcfTc ufurarIum,debirorhac exceprione utitur, ut y 
ufurarum nomine folvere non coga r u r, quam ad proportjon 
fortisreverafoluta?. ExemplapropofitaTeperiunrur, inalltgj 
JAf. tjjo.ttff. tjyy.Confjtit.Brov.Eletlt.Saxon.Torg.pubUcat.fub d. 
tfon tt>ud)(r ttmC&crlfC&cn ContraUen tSt.btfcc add. ea quatradttM 
Col. in tratl.de proccfitb.execut.p.i.c.to. a num.jj.ufq 3 ad num. 160. ,] 
excmplis annumerarc placet promifsioncm cerrac pccuniaeli 
caufa inter iudcnresfaclam , quzufuraria cttnullarn obligat 
acminduccns, l % i.lftn.C.dtaleatoribHs. Eodcm modo placuic 



furas fupra vcl oltra duplura exigentem hJc crccptionc fummo- 
vendum z$tdlfmonjbrtcm26.% t.D. dc Condttl. indcb. I. deUfurk 
27 §.t.C.deUfttr.Nov.t]8. & in hoc duplo, conttnctur &fors <Sc u- 
{ataarg.N0p.t2t PJanelitemota fuperfortc& ufuris > eaquei^ 
conteltata ufurae non deflnunt currcre , quamvis fortcm rcn- 
dentc litc K<\\\*Kuv\tJ.ltieru.Djicufur. Qujefcntentia fummam 
habet aequttatem. Qui dcbitor litcm conceftando moram facit f 
l.t.l.fin.C.de llfar. dffrttcl lcgdtJjtcmo $1. § t. D.dcV % Q. Haec mora-» 
aucem non dcbec detcnorem caufam crcdirorisfacere, fcd me» , 
liorcm ^arg l.non fo/ct %6.cum feq.D de R J Pluraztd apnd Zang.d.p* 
j c.25. Quando autcm ba?c exceptio o^poni non pofsic quaeri- 
tur? Nob's gcneralcm hanc rcguiam fuperaddcre lubet. Quo- 
ticscunquccredior non de Jucro captando feddcdamno viraa* 
doccrtat,hoc efl, ufuras pccit , non ut intcrefle Jucrt ceflantis, 
fcd potius ut intcrcfledamni emcrgentisdiclae, exceptioccflarc-* 
debet, Covarrttv.ltb j.rcfol c.4 n.2. Exquo fundamento JD^.affir- 
rnant fidejtiflbri qui creditori fortcm & ufuras cx caufa mutui 
folvtea&ione maodati advcrfus debitorem agcnti adjudican^ 
dos cfle ufuras u na cum fortc , drg.txentum Capudf. D.deeo quod 
tcrt.locJjr.dport. Zangcr. d.Lnj^ 

^Thcs. III/; ' : [ ; "r . ■ |; 

Quceab initio nafcuntur > Sc cx pei> 
(bna ejuscui tnbuuntur proveniunt iiint: 
Excepuo SCTI Macedoniani (a) SCTl 
Vellcjani (£)8cexcepyo propofita mino- 
ribus per inintegrum reftitunonem (c) 

(a) Exceptio SCTI XiaceJoniani dicifur pcr quam aclioa 
creditoread confcqucndam pccuniam filiofara improbc mutuo 
datam , influutaeliditur & perimitur. Huic^CfOctufam dedit 
improbus foenerator Maccdo fundeetiam Maccdonianum ap- 
pcl latum , BocerM.dtjji. tz. tb. 22. Zanger.p.j.cj2Jt. 4 Dtjf Tbeopb. 
ad §.tllud jdnft. gupdcum co qui indl pot.j qui flagttiosc adole» 
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fcentibus fitiisfam. pccuniam adquecnvis luxtfm incertis nomi- 
nibus credebat : ficuttandcm sere alieno obruti in] quodvts fla« 
girium ac mortrs etiam paternsecogitationem impcllercntur_, f 
quohcrcditatem ipfi cgcnrescrcdiroribusconccdere pofTcnct 
d. % pen.luft. jQuodcum eo qut in aipotd. i.D.de SCTO Mac ed. Ctfi 
maiofalutare rcmcdium boc SCT. invcntum eft, & quidenu 
non absqne rarionc : Mclius cnim eft coar&arr jovcnilcs calo- 
rcs,necupidinrcfcbititri(rcm fcntiant exitum qui cos poft dif- 
pcrfum expcclat patrimonium /. ult. §. tpfim j.C. de bon. qu* 
iiber. Scbnetdw. add. §.y.'Jnftit. guodcum eo quitnaL pot. HujuS 
^CTYpartes duis confthuhDn.&wjtf.d.l.nj.&ftqq. prohibiticr* 
ncmfttl. & pcenz conftitutroncm. Prohibitio continerurvc rbfa 
SCTI : placcrc necui , qui filiofam: mutuam pccuniam dcdif- 
fct , (f c. Lt.tnpr. D. bj jund.§ penult.Inft. Quod cum to qui tn alien. 
pot. Pana.yC7"0conftitutaeft, ut dencgeturcijqui crcdiditactid 
pctitiocjuc ///./« />r. & §.pctiutt.ttt.atfeg Si ver6 a crcdirore intcn* 
tata fueritexccprionchac a" Reoprobata,il)a in crTcclu nulla cft, 
Mfefenb.in w de SCIO Afaced. n p.vcld encga ru r fi a b i n i tio , & ctf- 
ramipfo Pranore oftcndacur conrra SCTum cflefaclum arg.U 
nam poftea g.D.dejurejur.Loctm ad d.§ penult.Inft. guod cum eoqtA 
inalpot. Ex hoc^CTOcxceptio provcniens darur perpcrudnofl 
folum filiofamilias , fedcriam cjusparenti , & umusquefucccf- 
fori bus , i tcm q uc&tidcjuflonbus, l.item fty.% .quanquam 10. L fed 
fi 9. $■ non folum j. D. de SCTO Maced. in I. p filixs d.C.eod. 
Scbneidtp.loc Jup. alleg.n.j. fivc Filiusin poteftate adhuc fit > fivc^ 
calibcratus, vel emancipatione, vel morte Patris,^. %penult.bft. 
fir.atleg, Necintereft cujus fuerit dignitatis/./ §.ult.D.de SCTO 
Maced.Dn CarpzJn JurUpr.Foryi$.p 2. c. ro. d. 17. a u t eria m fcxus l 
fedftpaterp. §.boc j.D.cod. Dummodocrcditor fciverit, ve] fciro 
potuent/ .Juuanm ip.D.eod. nut ctiarn debucrit quae pariafunt./. 
quodtey D.de\eb.credte Xxcux. rcgulariter fcire dcbet ,/. quteumali: 
ig.D.dc RJ. cum filiumfamiIiasclTe/./>f».0 deSCTOMated. Nam 
fi jufta fimplicitate dcccptus fit,ut quia isfe patremfanuliasafKr- 
ma vi t v el : i m u 1 a v tt , .' /; quidj. in pr, D. eod. I. /. C. cod. e xc ufa tu C-* 
Suntcnim ccrti cafus in quibus huicS/CTO non eft Jocus. Etc* 
nim H voluntate paths fiiio pccunia crcdita fu , hatc cxceptio 



tCcfot^ji.Zcnadortu 2.C.b.t Nec interefr, utrom harc voluntaj 
exprefla fic,an cacita. Nam cciarofi paccr non juflferit pecu- 
niamcredi filiofam. tamcn fi fciveric , & non contradixerit, cci- 
fac SCTm,8c adionon tantum advcrfus pacrcm , fcd ctiam ad- 
vcrftis filiumfamil. compctit d l Zcnodorut 2.C.tod.l.itemy. §.pro~ 
htde ii.l.fitantum t2.D t eod. Etenimj)ater cura darcturpccunia-» 
mucua prohibercpoiuit& debuit: quoniam ad patris ofHciurru 
pcrcinet,cavcre, nc fiiij morescbrrumpancur. Mcrico igitun^ 
propcerejus cactturnitatem , Sc non fadam prohibitionem , ei 
ejusque Filio dencganda eft cxceptio. Quociescunque cnirru 
cjuis fcitaiiquid >quod prohiberepoccft & dcbec, ftnon contra- 
dicir,vclle&confcntireintcJligitur. arg.l.qutdcrgbt\.%.fi quis\. 
J>.de bis (jia notant.tnfam.l.tnommbus j /. in dehflti 4 D.de noxalibtu 
Acitontbus. Nec rcfcrtquoquean confcnfus parcntis intervcne- 
rrcab initto,an ex pott faclo. Quod G vero dc voluncace ac. 
Confenfu pacriscredicoTdoccre ncqucac efficaxcfl exccptio, arg m 
•-/.'#. C.deSCTo Mdctd Du.Carpz d l.def\6.n.^ add.Zang.d.l.n.y.& (iq „ 
CeiTatquoqueSCTrirfi in rem patris verfa ficpecunia creditau» ,° 
/. x.it. y.%.protndc t2.D.tod LZcnodor. z. C.tod. Incclligicur autem-* 
tn rcm patris vcrfa Ci filiusfam. pccuniam creditam credicoribus 
pacrisfoIvic^./.7.§./^.Z).^./. Ircm fi pecuniam filiusfam. in do» 
fetrt fororisaccepic& lolvit/fi/tujfam. ty.D.tod. Hictamtn norL. 
tam confilium filiifamtl. quam eventus fpcclandus , hoc dtu- 
trumfolvcrit. Nam fi ab initio ea menteacceperit,utin rcnu 
patris vcrtcret, neque vcrtit,aclio creditori dcrrcgabitur^. /. 7. §. 
u D.b.t. Similiter fi filiofam. ftudiorirm vel Jegationis caufa^ 
ahbi dcgcnti ad neceflariosfumpcus, quos patris pietasnon rc- 
cnfarct pccunia credatur locum non habet SCTm quia in rem-> 
Patris verfa intclligitur J.Matedoniantj.C.tod. Quod tarhcn vc- 
rum eft, fi modum tn mutuando non excefsit: id eflcam quanti- 
f a tc m , q ua rn fu b m i n i ft ra r e fo I c b a t, argj.quodfi \ .%.pertnde j. D de m 
rtmv.ad,ZjngM.n.j].&fiq.Vat\tct\2m ceflarc SCT.agnitio dcbi* 
ti. Si cnimagnofcar filiusfam.debitum,rui jurisfadus,aclio ad* 
vcrfusipfum dabttur, ncc potentfe cxceptione hac tueri, dd.fc 
Cb t. Quomodointelltgafurdebitumagnitum cxplicat Zanger* 1 
dJ*n.<M.& r ;]• In fidcjufloribus cjuoqueceflathacc cxccptio. 1* 
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nimirum novandianimointerceflTcrune»/y?/(/7^.5.»^ytf/^/wJ«tt 
b.t. Denegacur dcniqueJFCr.cxcepcio filiofani.milici , cui fir.Cj 
exccpcionc mucua pecunia dari poteft , ita ut nihil interfiMn. 
quara caufara pccunia crcdita fic 3c ubi (it confumpta, l.fm^.t C 
b t .1.1.$ finl.i.D .cod.lPefcnb.in tb.n 6 add. yult.ad%pen.lnfij^uoi 
cttm eoquttn al.pot. ,in.t2 ufa.adfin- Minirac tamen ccflabit h t< 
exceptio proptcr rcnunciatidncm filijfam. £a cnim nulla eft 
Quia non favorcfili|fam.fcd ia odium fccncratoris incroducla. 
filr , l.qui except49 D.de condttl.indeb. ccrtum autera cft quoi tan 
tumijsrenunciare pofsimus quac in favorcm noftrum funt rece 
pta % Lfi jttis 5/ C.de Eptfc.tf clericl.fi quu ig.D>dep.itl. add. /. tamen J 
jt.&J? t Bocer.cl.6.dtfp.\i.tb xj Zanger.dJ. n. 6j. IVurmfer m nucl.jur 
controv.difj>.6 tb ji & exerctt.zo.tb 2. ht.C. Bercns d:/p t /7. tbem^X 
rr.t.cl .:. <1ndrSacbin.lib*2.controv.c.62.ubi rcfobit contmria.Scbneidl» 
ad § pen. Infi Quod cum eo qiri in M.pot (£ tb. Gotbofr. Broncb. c.z.sj 
fert.^o. Quid autcm fi filiusfamil.mutuum concrahatinterpofit» 
juramcnto? Varij variede hac quaeftione fcntiunc , uci vidcrc, 
hcctcx craditis ab Andr.Facbin.d.1 2.C.62, Hoc quidem cxtrao 
mnemdubitationisaleampoficum cft, juramentum hoc boni 
moribus contrariari publicx ucilitati adyerfari filiorumfamil 
corruptioni & depravationi adjcum peccandique occafioncm. 
prarbcrc , & ideoparura operari 9 d.Lt Dh.t.juntt arg Ifiliustf.D d, 
Condift.Inft.add.Lu/t.C.de non num.pec.Treutl.vol. t.dtjp.20 .tb.j.Ut'% 
veruntamcn tutius Cficaniraarumqifajuci confuJtius juramen 
tum hu j usraodi cu eri Arg c.cum contingat 2$.x. dejurejttrand. cjui e 
nira concra confctcnciam facic aedificac ad gehennam • U f urm] 
locfup afleg. Competic autera li.ee cxcepcio pcrfonis fupra cnu 
meratis, tam adverfus eum, qui muco dcdicfiliofam, pucuniacn 
quam advcrfusfucceiforcs arqucfociosejusdem,/. itemy.% non. 
folum 6,D.b.tit. nequc intereft privatus , an civitas crediderici 
l.mhd tntercft tj.D.eod. dummodo & creditor fciat aut fcire pofsi 
Iquicumalto tp.D.dcR.J. Hliumfam. eflecui credebat/.^e*. D.b+ 
Trxtcrea uciturJCn/^his verbis: SCTm prohibcrc rautuas p< 
cuniasdari. Ubt notandum , quamvis alias vocabutum ( pccu 
nixj non folura numer.itam ,fed -Sc omncm pccuniam, imo^ 
mniacorpora,putafrumcntum ; vinum , oleuir ckc, compJctf: 



tur /. pecunu verbttm i^glpeemiU nomine 2H.D. de VS. tamcn irLr 
hoc SCTo vcrba fmutuas pecunias darijrcfcrri rantumad pecu» 
niam numcratam Litcm?.§ mututj D.b.t. Isigitur ioiusSCTms 
- ofFendir,qui rauruam pecuniaro filiodcJ.it, non quialias,con- 
rraxit,puta vcndidit , pcrmutavit &c. Pecuniacenim datio,qux 
inftrumentum cftad orancm luxnm & ncquitiamidoneum pcr^ 
niciofa parentibus vifa thl.fi quuj.%. isauremj.D. b.t. ncacre ali- 
cno obrutifilij>incorum qui ncccm machinarentur,&antediem 
patrios inannos inquircrcnt. Quod non nded timcndurn cit 
jn aliiscont raclibusquibus res commutantur, ncc altcra pars 
cxhauritur:quiactiam quaiftui nc Iucro iftiusmodi pcrmuta- 
tiones filio cfte poflunt. Quod itadcmuraerit vcrum, finoru 
fraus SCTii t cogitata proindcenim cautum eft nc 

mcns^cT/circumfcribi pofsit. Undcquamvis verbaad numc# 
ratam pecuniam folum referantur,ramen fi fraus quarfita fi t . pu ra 
frumento,vino,mutuo dato,aur alris rebus venditis>ut hisdein- 
ccpsdlftracYis ureretur pecunia , fubvenicndum cft ,^/.7.$ murui 
jX>[h.t, Coronidis loco unicam adhuccontrovcrfiam dccidere»»- 
placcc. Notifsimumeft,quod paterpccuniam mutuam a filio- 
familiascrcditori foluram vindicare pofsit, fi cxtct, Lfifiliwfam* 
ta^.D.deR.C. ]am vero difficilem nodum iflhacc habet quaMHo. 
Anpatcrconfumptos a Creditorenummoscondiccre pofsit nec 
nt ?Marcellusenim ind.i.tf.D.dercb cr cd. ncgare videtur. Juli - 
nus vcrdin(.fedfi6.§fip.§.fiabalioi.D.deSCT^faccd.afi\rmaT<Lj, 
Verum conciliandi ratio non dccft: modu adhibcatur diftindtio 
inter confumptionem bona fide fa&am , & eam quae facla cft 
m a 1 a fid e. Coftaldad dl. i^.D.de rcb.cred. Bocer,cL6. difi> % u.th.2j..uU. 
Pac.cent.j.bayj. quafi. 6j. 

\.(b} Exccptto SCTJ Petlcjani eft,quae daturmulieri ct inter- 
cefsi onc fua obligata: /. & primo 2% pofiea 1 .D.adSCT.VcUejan.lfi 
paternam%.C.eod. Nccobftarquod ipfo jure tuta dicatur muHcr 
harc /. antiqu£ 2j.infin.C.eod.Nov.tj4 f :c $. Quia jura fuccurrunt 
mulicn pro alio intcrvcnienti , vcl ipfo jure , vel remedio judi- 
ctali : Ipfo jure fiintercefsit mulicr absqi publico inftruraenro 
a rribusteftibus obfignatoi./..y.§.«/r C.6./.Rcmedium judiciale^. 
cjnomulicri proalio intcrvcnicnti fubvenitur cft vcl cxccptiu, 



tf.c\cepUcatio,vd condiclio : quibus rcmcdiis locos cft , C de in> 
«rceisione mulierispublicura ialcruraencura confcclum noiu 
f\t , d. /. i/. ub. Bald. Bocer. cl 2 difi\ /7. tb. & jf. Summa^ 
hujus SCTthxc cft nc muliercs mtercedant proaJiis, 6cGw- 
fercedant pro aliis hic fit cfFc&us, nc co nominc adveffusmu- v 
lierescfticax a&io compctat. Quod ita fenacusccnfuic ad opcm 
mulieribusfeccndam quac per fcxusimbecillitatera dj *.§. verfa 
Z.maritaiibusatquc aJiis bjanditiis infraudcm fufcipiendumqj 
fponlionis onus iliici facile poflc vjdcbantur. Nam fpondcro 
initidleve vidccur, ucpote cum foiam voluntatem fponfio,nui- 
lamautem pecuniz prsftationcm rcquirat, ut, non difrlcuLcr_» 
gdid, vclut Sc ad bonorum oppigncrationcm infirmismuliebns 
flnimusperduci pofsit,//^y£w^zr£.w..2. Eftautcm intcrccdero 
allcnara obligationem vctcrcm aucnovara rcciperc five vcrbis 
fivequocunqucaho coniractu. Omnis cnim obbgatio SCT$ 
fioaiprchcn^itur /. & primo i.%.omni4 j^.D.b.t. Mulicr crgo livc 
^dcjubcat/y/7///iw 4$. tnpr.D.dtfidejufforib. five mandatofuc^ 
proalio irxtcrcciztl fifidejuffores 6 l.fee(q.l tutor.xg. wpr.D.bjt* vxh 
Ctiaraexpromittacquod aiius defcct , (.Senatus confultum 
mulicr 16.Ceod.SLnt novam obligationem pro aiio fufcipiat: vtfl 
iuti fi curo aliuseffct mutuam pecuniam acccpcurusipfa intcr- 
pofito fit,qua;acciperet & fc ab initio rcam conftitucret— , ff 
qttamvis Z.^ficumt+.D.b.t.dd.+i.cnm ad eanp. C.cod.vc\ rcsfuas«t 
If. in pr. D eodd.fi domre 12 C. < v d. a ux fi b 1 o b 1 i ga t a s /. vir uxori %J» 
§.fimulter i.D.b.t. pro alio pignori dct aut vcndat l.fi muhfrs^t 
^»///.a.Z).^ t SCToyelicjano3djuvatur,ctiamfi pro patre,fiho# 
autalio conjun&o intcrccd\t t d.i.2.§fin.D.b.ttt.Ii0cenc/.2.d.iy tb jf* 
IPefimb.inzrbicn.j. Ita adjuvaturautem mulier,ut fi cx intcrccC» 
Cone couveniatur,cxcipcrc dc $CTo pofsir : fin vcro quid pracfti» 
terit,folvcric,delegarit ? condicerc d.t.t^uamvU^.intcrdum j. Dbjfj 
ijnacura f rudibus l.fimn/ier \\.%.i.D.eod. Ncqucenim hzccxce- 
ptioquamvisomiflaconditionem indebiti foluti irapcdit,cunu 
(it in favorcm muiierum introdu&a l.qrn exceptionem 40. D. dc* 
conditli mdcb. & totam obligationem SCTmimprcbct l.fi mulitr 
x6.infin.D.b.t. Atque hujusmodi remedia mulieri , quseproalio 
intciccfsjc compctcatia ejus queq;£dejuilbribus profyoc^.,/. 
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,quamvis$.§.fedft U 4,D.bjJ. muIteremi^.Ccad. tllud camen hic 
nocandum eft, quod Jiccc muiien pro alio intcrccdcnci praedi- 
.ctis raodisfuccurraturcreditori tamcn in principalem debito- 
rcm cx a*quitatecompctenccsac"cioncsdari,nedefraudetur hac 
rationc crcdicor^. /. §jtlt.d.lj4.infin.n.bjtt.l.*ntiqua2j.§.\.C.eod. 
4c mjidem priftinam adtioncm fi obJigacioucm alicnam nova- 
tionafjcli m fe mulierfufceperit , dl quamvU$.§.fimuktr y. & 
§. MjrceUm g.D h.tit J.fi paternam g. l.ftmulier 16 C.eod. Si vcro no* 
vam obligarionem lufccperit pro alio muJicr, eadcm dacuL_» 
«crcditori adtijp concra principalcm debicorcm , qua mulier ex 
i n cerccfi icnc ccneba cu r dJ quamvis $. f ft cum ejfem iq.D.bj. Cujjc 
Ub.i6.obfie.tp 27. Etfi cnim ordo huncfcxura tuctur camcn non_, 
tmpcdicquo minus crcdirorjus fuum a vero debicorc confc- 
quatur , dj quamvis $.b.tJfimultertA..eod. Impetrabic igicur is i 
Praecorc aclionem quam vocant reftitutoriam ne inanc habcat 
obligationcm// auAmvit%MArceflut Sic enim fuccurrendurn 
cft. fccminis,ut tamen alius injufto iocommodo noa afikiatur. 
Atquchaec quidein aclio Reftitutoria compecit etiam fucccflori* 
bus&in fuccefforcs, ucmq; fidcjulfonbus dcbitoris datur, & 
quidcmcum rci perfccucionem habeac pcrpecu6 Lbaacltones 10. 
L fi mulicr ta.D.b.tit.Dcn ega n t u r a u tem m u I i e r i i ft h x c j u ri $ b c n e • 
ficia , fi cailide vcrfaca fic., U&primd 2.§fcd ittjJ.Jidecjpiendija. 
D.b.t. Siin rem vcl utilitatem fuam intcrceflcric. /. aiquavdo /j. 
/ fiproaltquo 11. i.feqD.eod. Si dooacio nis bendicium 1:1 aliquem 
oonculeric / fedfi ego+.§.t.J).bj. Scnatusenim obligatx mulieri 
fuccurrere voluit , non donanci .* cum quia facilius fe mulicr— • 
obligat,quam donat ,d. i. 4.^.1. cum quod muhcriaduita-. in con- 
trachbus quos fuo nomincgcric, non uc minori fuccuritur , / ,fi 
ntttlierj2.tnpr.DhJ. Ceffanc quoquchatc bencficia,fiquodipfa 
gcflcricalium racum habicurum proraifcrit , lfimutiertj.D.b.t f 
fipro fcemina nubente dorem conihtuei it. aut pro eo qui dotem 
promifitfidcju(Tcrit,^/*k/-f/r 12J genei»liter if.G.tod fi poftbiea- 
nium denuoincercefieric Jfimuhcr 22. C.eod. fi ut fcrvus manu. 
mitteretur intercclTerit, l.vetcrum j^.Ccod. fi quodamiucroim. 
pulfa hdcjuifcrit , l.antiqu£2\. inpr.C.eod. fi vctcrem obligatio- 
nejn niuundo dcJegari ie dcbnriccm pauatur, l.debitrix i+.D.b. 
1. , • , E tJnpr. 



t.itpr. fi ei proqu» intercefsit, heres exiftat / quamvu%.%.pt*nl 
ijD.cod. fi tutclam fuorutn libertJrum fufcipicns auxilio StTt 
Vetlejani renunciavcrit LuIt.C.quand mulier tut.offc.ftmg. t\ r ov. 94. 
e.2.NQV.ii$*c,f. Ccetcrum qu* hic brevitcr dclibata fuut,ea ubc- 
rius 6c largius imo pcr quam plura a"lia ad hanc matcrram pcrti- 
nentia pcrtra&at t Dn.Zang.tn tntfl de cxctpt.p.j c.ix mq.adn 
Corollarii loco videbimus*,an mulier rcnunciando SCTo Vcile- 
jano omnino pcrdat exccptioncm SCTi ? Scomilsis fupcrflui* 
ftatuimus:muliercm per rcnunciationem neccllariam puta^ 
qvae fit racionc tutcla; cxccptioncm perd^re. Per voluntariarru 
tum dcmum , quanJo camccrioratio de bcncficio SCTi prarcef* 
fit.Undccondudimus. Si mulicr dc hoc iuo jurc ccrtiora ta & in 
fpccie itaedo&a fit,& tamcci renunciavir ctiam extra )udicium 
non juvatur SCTo Vcllcjano. Quilibct n. favon pro feintrodu* 
cTo rcnunciare poieft l.pen.Cde pa£f.juncl.i\.% 2I1 §.i.D.b.t.addj\ 
jubemp 2i.C.b.tJ.ult.$.pen.D.cod. Facitetiam eleganstextus in/L/j 
mulier 22.C.cod. Ubimulier poft biennium dcnuo intcrccdeni 
^V%4wrcnunciafl"cipfo faclo intelhgjtur. idedquod cxindc_* 
non confilii inhnnrtas fcd condantia apparcat. Ut tamcn legt- 
timcdicatur fieri renunciatio , mulicr prius de bcncficio fuo, 
quod ignorare pr zfumiiur arg.i reguja 9. inpr. o.dc J. & f.ignor. 
rpccialitercdocenda & certiorandaeft,tum quod & aliasgene- 
ralis rcnunciatio <$cmcincr VCtjMg non valcc, quo ad ca de quibus 
renuncians temporc renunciationis non cogitavit arg.iquiatm 
0.§ qui pcrfaUaciam2. & j. D. dc tntnsad. i trcsfratres D.dcpaSL 
tum ctiam quod pcr talcm certiorationem prarccdcntcm omr.it 
perfvafio abeiTc praefumatur/rrjf. /. al/cg.jy infin. ib .qui fraudcm a 
Titio commiJf.tgnor.D.de pacl. Dcbetautcm mulicr a Notario noa 
£ crcditore cctt\oT*t\tftringj*tns£l.defidej. cr.n.475. ^fitiq.Bcrk 
p.2.c.if «.^.Etcumcirca rcnunciationcmcxtrajudicalem intct 
X^.fitmagnadnTcnfiotutiusciTct crcditori injudiciali renun- 
«iationeccrtiorationcm interponcre, Bemb.Gravs.pracl.conci & 
confid. hb. 1. conci jjjt. 7. Gaii Ub. 2. 0bs.4g.nn. Andr. facbtn. hb. 2. 
contr. c.6o. H<tn. dtjp.lnft, 3 contrj.PbtlMattb. adii.D.de R. J. n.xz^ 
Scbncid\\\ad%fin. lnft.dcfidejufor1b.tnfin.Bocer.ci2.dtlp.1j. tb.41. & 
oL6 % dt$.\2jbjj t Qjiid fi muiicr nou ccniorctur de fuo jure fcd 



juramento interpofito rentinciamtt , nonquitvalebitrentin* 
ciacio ? Affirmativam fentenciam ampleclcntibuscalculum no- 
flrum additrus.Pcrc. rcfirtptop c cum contwgat \%.x dc jurejumnd. 
Hoc cnim cafu virrutc juramcnrimuiicr cfficacitcr obligatut-. 
ctiam fi non fit dzl'cllcjanoccxi\o* rcddita Hartm.ltb.2.tit.jo.obfj. 
quia juramentum loco certiorationisefr,&ccnfeturmuiicr vir- 
tuce juramenci omni Iegum ac jurisauxiiio rcnunciafle , Gatl d. 
(dt.i obs. 17.tt.10 Boccr dtcJ.cl.S.dtJp. /2. tb. 2$. Bernb. Gravxd. Itb. 2. 
€0ncf.j7 .u.i7 .Hcrmg.de fdcjufj. cap.y .num .jo/. nifi enormitcr Jacfa-*" 
fif, Cum enim cx enormi JafioncdoJytf prarfumatur, arg.l 0- 
tnnes tj.$.Luciufi.D Jjhnfrattd. crcdtt l.ftfupcrjl*. 3. C. d. dol. ma/.Sc 
juramcntum non debet eflc vinculum iniquitatfs c quantoi$.x.:. 
dejurcjurand. m e r i cd e r i t a l fo l v e n d a Gail.dXtb. 2 obs.yy.n. 1 1 .Facbitr. : . 
iib.2.c,6t Zangcr.d p.j.c.t/.n. 64. & feqq. Quar vcrd dicatirr enor- 
mis izfio arbicrio judicis commictunt Dd.Treuti voi.idi/p. 2j./b. 
iit.C. Conjvctudo verd Juris Saxonici j qua renunciationes i- 
tidcm valent ctiam absque juramcnto catenus eft dcdarataL..^fr 
Nop. Elc8.Aug.p.2.C 16. ut mulier natu major,fi perfonaliterfc-* 
©bligec promaritO}& TcnonciciSCTo rdiejano in judicio affto- 
titatecuratoris cxceptionc hujusSCr/tum non juveturZfc/.G/r^. 
ibtd dcf.to. extra tamen rcs dotaies in donationem propter nu- 
ptiasvcl dotalitium conflituta«,in quibus rcnunciacio bcncfi- 
<ii nonadmittitur , nifi fuerit jurata. Dn.Carpz d.l dcf.t. licet va- 
lcatrenunciatio quandoquc absque juramento facla , potifsi- 
mum iisin locis, ubi hoc monbus fuit introduclum. Habec^ 
cnim confvetudo vim legisl.de quibui 22. D.de LL.tk tolerabilia-, 
funt quac vctus comprabat confvetudo /. Impcratorcs tj.D. de p$l~ 
licitatiomb.Dn.Carpz. d.p 2.c i6.eUf.y. Rcounciationem tamcn_> 
Diulieris etiam illuftrisfaclamfubdignitatisfplendore, Q5<9 

gur(?ttcf)«n ^btx ©raffltdxn tl)r<n / rren?<n Mt> glmibcn / renuncia- 

cioni juracar non arquipollere in Eletl.Saxon tradtt. Dn. Carpz. d.t. 
dcf.y . Eodem modo per rcnunciationcm fa&am fubpromifsio- 

s\c&dci,%ntt)bttflahtim1)bt))mtv6xtbtx <nrt$<n mxfyit Scc. be- 1 

neficium Vellcjanum non amitti dcf.6. Cuiquidem contradicit 
Ttnck.obft\6. Verum h*c omnia optimc cxpiicac Dn t Zang. d.p. 



(c)* Exccptio propofita minoribus per»intcgrum rcftitmio- 
ncm ca cft , qua minor excludii adtionem , quam fapfus infirmi- 
catejudicijquodamncgotioinfe conftituit /. exccpt. y.tnfin.D.dt 
(xcept. Cum cnim intcr omncs conftct, fragilc clTc & infumum 
hujusmodi actatisconfilium , & multiscaptionibusfuppofitum, 
multorumq^cxpofitum infidijsac tcmpUs illud aecatis fua f pontc-» 
infirmum, aliorum liBidine criam cilc infeftum. Ctc.proQceito. 
Pcactoreisauxilium ocadvcrfus caprioncs opcm ; quamomm roW 
noris artatis tcmporc pctcrc polient peculiari cdiclocft pollicitur 
/. i.§.i. D.dcminorib.l ft mtra 2. & ftq. C. de Hmpor.tntntepr.re* 
flit. Notandum tamcn minoubusij. annis id auxihum pollU 
ccn non majonbu*. Nampoft boc tcmpus compleri virilcrn vi- 
gorem conftat. Minorcm autcm naruaccipimus , qui nondumtr 
25, aniuirn pcrfe&ecfc omnimodo implcvu /quia a momcnto ad 
momentum tcmpus-fpcclamus:adeoutfi p. ftrcmodic vcl ultimi 
hora,quar adcomplemcnturn 25. annidccft captus fitreftiturioni 
locus rclinquarur/. dentcfjj. §. mtnorem j. D de mtnortb. Ccctc- 
rumdeeoquod inminorcaetategeftum cfV, majofjam faclusrc-' 
ftilltioncm pcicrenonprohiberuf^olimquidcm intra annum u- 
tilcm, l.odic intraquadriennium l.flri. C. detemporib. tnintegr.rc- 
flit. abingreftii jufta artatiscomputandum. Nifi ratamalicna- 
cionem habuerit tot. ttt.C.fl mjj.f48.ntt. babutrtt. Jurc Saxon. 
minorum ztas zr. artatis anno tcrminatur lawtiR. tib. 1. art. 4. 
JdknfX art: i6.v. 5: S)od) BMflcn {\tScbne1dw.4dpr. lrtfl.de Cur+> 
tortb Dtr. Carpz. in Jur.pr. Forcnfp. 2. c. u. d. p. Et cxindc tcmpo- 
ra quadricnniicurrcrcincipiunt. Wefemb.in^rdcminorib.n. 3. Ni- 
hil autcm intcrcft minorcs fintpatrcsfam. an fllijfam. marcs vel 
focmina: , dummodo ipforum interfit rcftitui d. I. \. %.fed utrum 4. 
D.dcmincrib. Compctit autcm hxc cxccptio ex pcrfona mino- 
ris rationc rcftitutionis ctiam fidcjuffbri, quando fcil. in fidcjufst» 
onc dolus interccfsit^. /. j.infin< D. dc Exccpt. I. fl cm 2. C. defidejufi. 
tninor. Gotbof. ibitL Item hercdi, & tunc dicitur bencficium rca- 
Jc, quia datur propterdamnum &Jaefioncm , quarin hereditatc-* 
manent, & a minorcin hcrcdcm transfunduntur/. nonfl>/um6 D. 
dtmmt. rtftit.k mjn$r. 1$. §> fin.CHml.fiq, D.dc minonb. Wurmf 

fmft* 



pwil.for. Ub. i. tlt. 2} % oifj. Non datur antem hac exceptio mi- 
noribusalieno nominc, uc procuratorio, inftirorio, &c ncgorian* 
tibus : cum co modo potius majori confulcretur, cujus damno rcs 
fit ceflura /. ctim mandatz 23. D. de mtnortb. Neq,- compctit fi bc 
ficiicio rcftirurionis pcr juramcntum ab ijs renunciatum fuerit/ 
avth. facntmenra,puberum C. fi adverf. vcndtt Dn. Carpz. d.p. 2. c ir»«, 
dtf.jo. Imominor Jaefioneprobata rcflirucusconcra mucuum licct 
abfolvacur ,atcamcn fi crcdiror pccuniamin ucilicaccm cjus vcr- 
fam docucric , ccncbicur ulcro arg. l.ft utallcgas C. f adverf credtt. 
Hartm. Ptftor.parr. 1 quaft. \$. Dn, Carpz. d.p. 2. c. it. d* 44. Nec 
fuccurricur fervis t quoniam domini perfona fpcctatur , qui fibi jde- 
bcbit impucarc cur minori rcm commific d. I. Sfin. U. demino- 
rtb, Dcniqi Jchoc addcnd\im clr, hanc cxccptioncm locum ha- 
bcrc in quocunq; ncgotio ,qualitcr qualnergcfrum quid fucrit— * 
fivecontraclus fitfivcquidaliud undedamnum minor fcnrir/. .nt 
Pratory t D.demmortb. Saneindeli&isnulla reftirutiocft/.y? ex 
cauia p. $. rtunc videndum 1. D'. de minortb. in d ign i en i m fu n r L. be- 
ncficioqui inlcgcm committunt l.aHxilium IJ.D. cod. quanquam 
pocna mifcrationc «etaris in his micigarifoiec^. /.jj.§. indt- 
Itttu /X eod.l. ferb itf. D. de R. J. add. Conft. Elctl. ixp.AfV. £)a 
flbtr r»<jjcU&<r3 u S* n & & ib. Dn.Carpz. d.i.Scboctdto.adpr. Isft. 
d.autb.tut,n. 17. 

$ Thcfis W^ s - ^ : :: 

Rc initio rcd\e conftituti cxccptio. 
ncs pcrcmptoriar? qur poftca novis de cau- 
fiscxiftunr> {cqucntcs funf. Exccptio rci 
judicatae (a) tranfa&ionis (£)pradcriptio« 
nis(V) confefsionis fa&se in judicio (d) Ju~ 
risjurandi (e) perjurij (/) 8c nullitatis (0 
ItemExccptiofolutJonis(A) folennisobii- 
pnatiouis (O fotisfachonis (^)novationis 



(/) delegationis («*) acceptilationis (n) 
compeniationis (o) confuiionis^j irrjpic- 
ipent) (^)Sc cafus infoliti (>) 

(a) Exceptiorei judicataieft ,qva:competitRco,qu!fcnrca* 
tia judicis abfolutuselr ,ailverfu%actorcm,qui dc novoca de ro 
s>gcrc intcndit. arg. §.ttimji 5. lnjl.dc Exctpr. Emcrtc. a Rosbacb, 
inpnx Cipt/. tit. dc Exc>pt pcremptjur. 42. n 23. Roccr. cl. 6. Dt$. 
12 rb.]f. Fundamcntum cxccptionis rcijudicataecft,quoddc_, 
cadem rc bis judicium agitan non dcbeat. Coctcroquin nun- 
quamiims cflctlitium. Itacj^oporrctutomnia fint cadcm.cadera 
rcs, endcm caufa, cadcm coiiditio perfonarum. Dn Carpz. tn Jur, 
fr. Forens.p. t. c. 16. d. ij. n. 7. Batb. add. §. 5. n. 1. GUbaufw trbor. 
juMc r.tm. dc except, 12. n. uj» Z<wg t» tr> decxcept.p. j. 1. 17. n. yper 
l. cum quxntur 12. & fcqq. /. cttm deboc^j. Ddcextcpt. retjttdic. # Ec 
quidcm quod ad pnmum attinct notandum cft,candcm rcmdici , 
ear.dcmquantitatcm, ldcm corpus, idcm jus pcrdd.il & iftquii 
1$. D.eod. Quantitatisappellauoncveniuntomniaea,qua: por> 
dere,numcro,& mcnfura contincntur/ fu^g^.% jinautcn; i.pdt 
(olution. Corporis appcllationc hic intelhgituromnis rcs corro- 
ralis qu* tangi potcir. /./ §.i.D. dcR.D. Juris appellationc hif 
jntclligunturca qyar in jurc confiftunt, puta: hercditas,obligatio t 
ufufruclu* oc fcrvitutcs pradiorum urbanorum & rullicorunu 
adcocjj omnia quae tangi nequeunt /. /. §. quadami. D dcR.p.L 
Mjlviiu 66.§fundo6. D. de teg. 2. 1. urbdnorum 2 i btc dutcm 6. D. dt 
fcrvtt. prad urban. Si ergo eadem quantitas , *dcm corpus , 
)dcm jus dcnuopctatur , cxceptio rei judicatac locum babcti^ 
d. L 12. cum Jeqq. D. d. except. reijudic. Quod proceditfjvcto- 
ta rcs fivc eadcm pro parte p^tatur Nam pars in toto cft t.Jiquu y -7, 
tnpr.D.d. ttt. itn toto, tij P.deR.J. Necintereft,utrumin cor* 
norehocquacratur, aninquantitate , vclin \uttcLLft quic 7 -v.ncc 
tntercji D.d.ttt. Et haec ade6 procedunt, ut fi rcs cujusfru&usfo- 
lumofficio judicisvcniunr, nullacorum racla mentione adjudi» 
*ctu r, nec provocatioimcrpofita iit amplius illi pcti uon poisioc» 



\*rglfi dcpofnc ^CJepofUn bonafidehj. CJetifir. Sccns f amen erf , 
fi jurecdionis iidcm frucluspcciqucant,pucarei vindicationo, 
condiclionclinccaufa,aclionec* itipuJatu^ /. i. C.dejudic. Ea- 
dcm quoq;obtinencin ufontperdJ.i,Zanger.d.p. S .c., 7 .n.i< tffcq. 
Confene.Magntf.Dn; i OrdtnJnpraUcltOH. pubi.tbtd. Sccundum re- 
cjinficum cu\uteadcm pctendi caufa quam facit origo petitionis 
icucadcm quacftiolubfit,quamvisaJio genereaclionis eadcm rcs 
pctatur /. dccadem). t fimato i/. §. eandcm ^.D.deexcept. reijudic. 
Nam rcusfemclabfoJutus habebit cxceptioncm rei judicata? ad- 
vcrfusadtorcmdenuo cxcadcmcauiaagcntem^//^7^.cr^. 
mntlttcr a.Lduobus tpi.fi cumargent«m ,?/.§.i.er feqq. Legi tecumig. 
inpr. D.deexcept. retjudic. Eadcm autem cauia feu cadcm quae- 
fbo rcvocari dicitur, cum inpoftcriori judiciodifccpcandumve- 
nit iJlud , quod in primo judicio fuit detcrminatum & 
D.eod. quod vanis dccJaratcxempJisZ^.^/w.47. cTyfy.CciTan- 
tc tamen caufa rci judicatar cxceptio nonnocci quamvis caderru 
quacftio revocctur. Underl SemproniusaTiciohercdicatem pctar, 
cumnihilpofsidcat.deindcubiccepericaliquid pofsidcrc eandem 
pctathereditacem exceptionc rci judicatas Scmpronkisfubmovc* 
ri non poccric, five indicatum fuit, hcrcditaccm Sempronij cflc_>> 
quia probavicfehcrcdem cxiftcre: fiveTitius quia nihiJ pofside- 
bat,abfoJutus Cxii.fi. a tep inpr. D. deexcept. reijudtc. modo probcc 
ScmproniusTitiumde novo pofsiderecocpifle , & icadcmonftrcc 
pofsefsioncm cum ilJa qualiracc,quia nova Qfta>gJ.quottensji.§.fi 
jutjurandum ulc. D.de noxaltb. ali.Zanger.d.Ln.^p & feqq. Tcrcid 
nccciTum eft.ucinccrcasdem perfonascadem quaeftiorcvocctur-ji 
i.juiianusjj. & aneandem ta-l.evidenter 16. D.deexcepe reijud. Alii* 
cnimrcsjudicatanonnocct, nccpvodeft Lres 2. & tot tit.C Jgui- 
bui resjud. non nocet. Eaedem autcm peribnae funr, non tantum^- 
qua: principaJiter fucruntin Jitc,fed ctiam earum fucceflorcs, tara 
univcrfaJcs,quam fingularcs arg.i. cumberes tt.D.de dtverfi& ttm- 
poraiprafcript.Lheredem tf.D deRJ Lfia fe p.§ fin.w fin.D. de Except. 
reijudtc. Etquidemexparte Aclorisescdcm perfonanncclligun- 
ruoquaerem in judiciumdcducuncjUtfunc: procuracor, cutor,cu- 
r-ator, furiofi, prodigi, vcl pupilJi,a#or rnumcipium Lfimatcrtt $.. 



bocyifj.Ti.de Excepf.rei judic. Paul de Cajlrb in tit.C qttibus re 
non nocetn. 4. Ex parcc autcni Rci praetcr pcrfonas, jam cn 
raras,criceciam dcfenfor,quia advcrlusdefcnforcmqui agir, 
in judicium dcducit d i.ii.§.j.verfex Perfonaatttem rct Dui.ttt 
tcriimcum exceptiorci judicatar onatur,vcl cxcondcmnac 
vcl cx^bfoiutionc ;uti pulchrc dcclaratZ4#g./£/« 6\.(S feqq 
um nomcft quod ad cxcepiipncmrci judicata-,qua: contingii 
demnationc attinct,quin cafc dcfendacis quiinjudicio c 
vcl illa re egic: cjuscj, fuccciToresunivcrfalcs&iingularcs^ivi 
mctegcric, five pcralium,Procuracorcm,Tucorem ,Curatc 
dj.fnn.itcr //.§, bocjurej.D.ecd' Nec ctiam deeo ambigitur 
cadcm exccptionc > qua Hliu>fam , qui elt inpoceiracc patris 
quam de rc pro fc judicata , uti pocclt , patcr quoq; ic rueri 
d i.w.^.ftquts $.D* tod. Porro cxceptiocx condcmnauonc 1 
noceihistantum>qui pronunciatione judicisdaranau funr, 
aiijs. Interaiiosenim judicata alijs non noccnc/. 1 C.t 
•atl vel jud aitis no n noc t Ifape D.d R jud.Trcutl. vola Jt/p zj.tl 
Rttnhdrd. Rackov. \6.G4ti. \.obf.\\S.n,u Cujacjj.okfg. Vuit. i.Ju 
J2. Scd hacc rcgula habet fuasexceprioncsquarum tamcnl 
mncsenumerare,ncque propofirum noftrum,neq; pagclJaa< 
tunr. Unicum hoccum Marccllo tn i fope6\. O dc R. Jud, 
pcra^ldcrc piacct : farpc confticucum efle icicnribp fenccnciarr 
inccr alios lacajcft, obcilc. Mamfelli enim eitjuris: fcicni 
nunciantibus aiquiparari argjquarttur t^.^fivenditor g.D.dd 
edtcl. Incxccpcionc rei judicatx,quz cx abfolucione oritui 
fuperius cradita quoq, Jocum obcincc. Nimirum Rem ju 
tam alijs non noccrc ncc prodeiTc tot. tit. C. JQuibus resjudt 
nocet &t.C, int. altos att. vcijudtcat.aUit non nocere. Qu x ta mi 
cifsim fuas adaiicciccxccptiones. Autcnim cxccptio rci jud 
atiquando concra regulam tradicam alijs nocct , auc prodcit. 
quidemqu*abiolutionecontingic,nocec Actori ejusq; fuc( 
nbus univerfalibus & lingulanbus , aliisq; pcrfonis , qua- rei 
judicium dcduxerunc/ ; /?m<f/iV \t.%.bocjurej % D.de Exeeptret 
Nocccinterdum&ccrcio,qui rcmin judicium nondeduxic. 
luci fi quis egcric^exinlkumcntOfinquo commodum juri 



prineipalitercxprefTuTicfr. ReoenimabfblutOjCxccprio&mihi 
noccbit Zang, d.l.n. $9. Prodelr fcntcntia non tantumReo,fcd 
ctiam cjus fuccefloi ibus 3c hercdifausetiam fingularibus& aliis;/. 
Lfimatcrn.^.y.D.dcExcept. rcijud. Nifi Aclordenud agcns alia-» 
pctcndi causa utatur,quamvis illa ipfa in primo judicio incidcn- 
tcrfuiflct propofira. DcducTjm cnim in primo judicio incidcn- 
tcrpermodum cxccptionisnrincipalitcr in judicium iccunduirL» 
jrquc principaIedcducipoflcnonambiguur4/ < ^.//<yyJ'j»/e 17. vb. 
JBar» Dje lixccpt . Z*r,g. di.n .p? . Prodeft ctiam fcntcntiaatfolu- 
toria & tcrtii S >' j III III | UQl cionon fuerunt.Ergo fi creditor c^cpro- 
prietate pignoris convcntusfit&abfoJutus,cxccptiorci judicaue 
prodelrdebitori 3c conrra. Plur.ijcxcmpla tvadizZang. din. io\. 
tffeqq. Dcnicj; hujus cxccptionis hicclt cireclus,utli.tis ingrcfTum 
impcdiat & Aclorcmaliminc judicij rcpellat. Efrenim Jitisfini-- 
«ar/.i. D.deR jud.Ifinguiis 6.1 fcq. D de Exccpt.retjud. dummodoin 
contincnn probctur Zjngcr t dln.\oq. 

(b) Transa&io e(t rei dubiar, & liclisinccrtac neqtie finitx 
convcnta dccifio Wcjcnb.inzs'detransacl.n.2. Quod fi crgo Aclor 
dc novo ea de rc,qua: jam decifa cfl agere intendat,Reus benerj* 
cio hujus exceptionisa&ionem cjus fubmovcre potcrit cxem- 
plo exceptionis rei \ud\cztz J.nonminorcm 20. ifiquidem 24./ five 
i%.C.detmnsatlionib. cum fitciadedfimiiisutdifpofitum in cx- 
ceptione rei judicatac,in illa quoquedifpofitumccnlcarur.Zd»- 
gcrjn wafl de Except p.j.c.t$.n.t. Primo enim,utre judicata prior 
•ctio exceptionis ope non ctiam ipfojureeliditur.* fic 6V trans- 
actionc Lfidiverfa t+ l.fimajor \6.C de tnmsatl. nifi ita transaftum 
fit, ut petritorquod petebat, acccptum fcrret, quo cafu Rcum_> 
iplo jurc liberari p[acu\iLutrcJJ>ortfum t$.C.cod.add Wcfemb.imjr. 
Ac transacl.n.j. Tandcm qucmadmodum cxccptiorei judicat* 
litis mgrcfTum impcdir yctLfingutis6.l.feqq D. dc cxcept.rei jttdic. 
ita etiam transaclioniscxccptio Aclorcra a judicii limine repeU 
lit , adeocjicxceptiolitis finitardicitur ,strg Lfmtrisxo C.de tmns* 
all. JEtenim hocagitur ttansaclionc^utfitaJiquislitium fini* 
Wcfenb. d.Ln.y.tnpr. Unde ad exemplum fcntentiae, qua? in rem 
judicatam tranfivit non retraclatur tranfitro obtentu tnfiru* 
jncntorum poftca rcpcrtorum /. impcmtoresjjj.pofi rcmj6.D.dc^ 

f cxcept. 



rrju.i c.4t l.fub prxtextmp.Cde tmnsdcl, Dn. Cdrpz. in Jttrtipr. Tor. 
f.\.c.ij.d.\.n.yCujdc. \g.obf.^. Qyod tamen intciligcndum-» 
eftde caufis pritztorum per d./.jj.D.de R.Jud. ciccpta ftdci cau- 
fa commifsi /. impemtores j.f.cum tmnsdtlti /. D, de Tmusdft. cxcc. 
ptisitcmcontroveriiisquat cx tcftamento nafcuntur , /. debti 6. 
D.eod. Nam in negotio publico,ut inftrumcntis poftca rcpcrtis 
pctmittitur excaufa dcintcgro agere advcrfus rcm judicacarru 
d.l.lmpemtores jyD deR.jud. Ita pcrmittitur cx eadem causa itc# 
rum agcrcadvcrfus transaclioncm , cum majorcm vimnon ha- 
bc.it transa&io , quam rcs ludicata l.nonminorem 20 C.detmnsdt~l % 
Adhocautcm ut exceptio bic competat , requiruntur tria__r, 
Primo utfiat transaclio intcr perfonas,quxtransigcrc poflunt , 
& non inter pupillos five ndultos finctutons vcl curatoris au- 
thoritate_>, Secuodoutfiatbona Bde. Si enim dolus inccrcek. 
fcrit,&quis exccptionctransa&ionisfcdcfendcre volucrit ro- 
plicari poteft concra cxceptionem dc dolo l.tres fnttrcsjf.in fu*> 
D.de paeJ. Iccm fi metufuiiTct quisad tranfigendum coaclur 
tra-nsac^ioquoqucrcfcinditur r /./i7/fr^y7rrf//y.C.//ff tmnsdH. 0i- 
dendorp.in Embtrid.except .ttt .Exccpttones contrn tmnsdtltones n. 2tK 
Tcrtio ut non flatpoft rem judicatam , tunccnim non valcL.t 
/. elegdnter 23 §,fipoftrem / D.de Condttl.indeb. nifi ncgctur judica- 
lum cflcjvcl ignorari potcft,an fitjudicatum /. po(l remjudiidtnm 
D. de tmnsdtJ, Gilbauf, m drbor.judic. mmufc. de Except.u»** 
114. Cseterura ea qux fuperius dc cadera vi & authoritate 
harum cxccpt. dicta fuere cx mcntc Dn % Zdng.p.$.c.t$.n.to. ita ac- 
cipienda funt : dum fcik eadem res pctatur,& quidcm ex eadem 
caufa y & resagatur intercos,inter quos transactum cft. Sub 
cadera re comprchenditur cadcm quantitas,idem corpus, idem 
jus,aliasenim non nocet agenti transaclionisexceptio , drg.t\ 
gum qudrttur. cum LLfvqq.l fiquti jg,D. de Except, rei judic. junel. L 
qw cum tutortbtu p.§.tmnsdelto t.& §.eiqut \.D.de tmnsatl.ddde text 0 
moab.in l. dget.C.de tmnudtomb. Indequzfifum fu»t, fi quis ge- 
ncralitcr pactus elK nihil fc ampiius ab eo,quo cum agcbat pcti~ 
turum ,an alia rcs ,dc quaaclura non cft pctt queat? & transa~ 
ftjoocmhancnonnifiadcam rcnj,dcquia#um cirpertincrc_». 



Impp.Diocler.ocMaximinianos. inlfidecwm^X.detmHsaM, re- 
fcripfcrunc. Vcrum fialia res pctacur , qon rcmovcbicur Aclor 
cxccprione cransatfionis d. Ljt.arg. I. cmptor. aj. tnfin, DJepad. 
Zanger. d.l.n.t$. Ex eadem caufa peci dicicur , fi cadem fubilt-* 
quxilio 1 liccc aliogcnereaclionis cadcm res pcratur ,I.de c adcm 
5 Iftmatcr 1 t.%.e.indcm a.D.dcExceptreijud. Quod fi alia qucftio 
iuacaufa diverfain judicium deducacur,& eadcm respccatuc_» f 
fion nocct transaCtionis cxceptio,idque adexemplumexcepti- 
o n is rc i j u d i c a c*. d.i.dc ead.}.d.Lfiquisy.§.& genemt. 4 l.ft matcr tt. 
§*/tquisi. D. cod. Exemplumrcpcritur/w /./?/;» ^/ir/if itf.§foi D.de 
y.O. Terciacaufa quac hic acccndenda veniteftutres agatur in- 
tcrcasdem perfonas, interquas transadtum cft. Qucmadmo- 
dumcnim rcsinrcr alios judicata aliis non noccc, &obeam-» 
caufam cxcepcionc rci judicatx aclornon rcpcllitur , t.t. C int. 
at.att. vel jud.al. non noc. ltaeciamcransa£tioinccraliosfac*caaliii$ 
prarjudicium minimefacit,ncc A&ionii exccptio,qusindenaf» 
Cfturnoccre poccft J.wtcr alios 2.C.tnt.al.acl.velfacl alnonnoc. Et 
<j uamvisrei judicacae exccptio faepc noceat ijs inccr quos judica- 
tum non t{k,pertc.xt.inpraced.exceptuilleg.ztt*mtx\\t\ hoc trans* 
actionisexccptio differtab exceptione rei judicatx, utaliiso- 
mnino non noccac ^Lingcnut g.Cdeingen.manttmiJf Ratiodivcr- 
ficacis dcfumi poceft ex Lnonmworem 10.C. de tmnsaclionib.in qua 
curnoneadcm fuaucoricascransaclionisquarcft rcrum judica- 
tarum , harc habctur caufa , quod transnclio conflct convcntio- 
fie acquecontenfu. Ex qua adjccla" ratione retftc concluditut-,, 
uitra quam vaiet & progreditur conventio,fcu confenfus,trans- 
adiones non valere. Sicnullum paftuui cum una Perfona^ 
Imcrpofitum aiij pcrfonx noccre potclt J.Ji unm 2?.§.pacla j.t» 
fn.D.depacl.^c confcqucntcr ncc transaclio,qur non nifi cx con- 
fcniu va lct / interpofttat tj.Lnon mtnorcmio. C.de tmnsafl. Wefcmb. 
vol.i.conftj.n.4. Quod vcro rci judicat* cxccpcio ctiam aliis 
farpc noccac id hanc habet racionem : quta res judicata ex con- 
fenfu iitigantium non dcpendcc , & pro veritatehabccur , acinr 
tcromncs ad quoscaufa percinerc videcur ju« hcitj. resjudica- 
nt 207.D.dcR.j'l.t.C.tL R.jud. Ad rcfoiutioncm ,hujusExccptio- 
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nispotcfl: ddd. Oldcndorp.\in Enchtf. Exciptior.tit. ExccfUO trn* 
clton &tit. exceptiones contratransjtlionem v.zyj.tf 75. 

(c) Prxlcripcio (fub qua Ufucapionem quoquc comj 
hendirnusj bono publicointroducla rft, nefcihcct quaiund 
rcrum diu, & fcrc fcmpcr incerta doroinia cflcnt,cum fuftic 
dominisadmquircndasresfuas fratuti tcrrpons fpatiuro/x.i 
Uftrpat. & Ufuc.-tp. Sc ui aliquis litium fioisrcpcrutur,/ fin.D* 
fuo. Eatn obcaufum pnfsi Jens continud rcm tcmporc Icgc 
finico, bona rlde , fi fo/ce poflefsionem smittar, adqinnr acl 
nejn v ctiam adverfus vcrum quonJjm dominumi Si vcio a 
adVerfus cum agar, habet hancexcrprioncm argMUJiteap.\^u. 
Ufurpjt.U Ufucap Ifiquu $. inpr.C cle prjf rtpt lo.anmr. E jh? v 
ita dcfinimus, ut fit liberatioab A&ionc per tfrnpus Reo leg 
mcqua:fita, Vcrbum Acliouis bic gcneraliterdc quaiibct a 
oneintclligimus, fivein remlit, (ivc perfecutio, (ivc intr 
clum , five pr«cjudicium,fiveaccufano^r^./^<f?iei»w38 D.de C 
A ipecttnia tjg.§.aiitonis 2. D t de F.S.I m SCTw.tj.§ fiproprerj L 
SCT.TurptUian. proinde fi poflcflorrcm mobilcm vclimm< 
lcm vcl etiam fcrvitutcm ufuceperic , vel prarfcripfcrit, recle 
cimus cidem liberationcm contig\Hcaba&ione in rcm , qt 
vcrus Dominus ante tempora Ufucapionis contra eum habe 
l.Venditione 4 C^tf///^.Diximusinfupcr cflc liberationem 
rempusquacfitam Rco. Ex lapfu cnim temporis hacc cxcej 
nata eft, /// C de prafcr.long.tcrnp.de pr4firtpt.30.vcl ao> annoruz 
prafiript annaL Deniquc adjecimuscfle iiberacionem legit 
quarfitam. Ut enim Reus tucus fic h£c exccptione nccelli 
legitimcacliones finc pnfcripca:, hoccft,fccundum Icges, \ 
volunr, utccrta? rcsconcurrant, finc quibus pratfcriprio n 
procedit. Plura igiturad cufandam & complendam Ufaca; 
nem vel praefcriptionem requiri colligunt Dd.exprinc.lnfl.d 
fucap. cyaliistextibus]uris,utviderclicctapud Scbnetdw. ad p\ 
Infitt.d.t » /y Gilh.i J ' m arl/or.judtc t e*j jxmttjc.de Except.to n.6p j 
gcrjn trjie Except.p j.c.io.n.jj.& ' feqq. Et comprehenduntur i 
requiGra hifce verficulis : 

Non UJucjpus nifi fmt tibi mlitquinfy ; 
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Jufi.i fides , jufius titulns , rts non vitwft-9 f 
£hwd res tradatur temptts quotj. contwuetuK 
Primd itacj', rcquirirur bona fidcs, vcl utquidam volunt jufta fidc 
Wcfcml*. adStbncidw.d.l pcrprwc Infiit deUfticap.fransform.\dcft 
bona conlcicntiaynimirum^quin habct rem ab eo qucm credebat 
t/Tc dominum ,& habcre jus diftrahcndi d. prtnc. lnft.de Ufucaf. 
Citbiuf dJ. n. g6.vtrs.fccundum yrafcriptwnU rcquifitum addt t.qut a 
quoltkct jj. D.dc contrab empt. t bon^fidct emptor. top D.de t*S. Et_» 
dicitur bona fidcs fificera & illacfa confcicntia, cxcuianspofTciTo- 
fcm dc ignorantia rci alicnar. Et ficut mala fidcs dicitur fcientia* 
vcl notitia rci alienae : ita bona fides dicitur ignorantia rci alicna: ,* 
fcu ')\}T\sal'\cn\c.fivirgo jd..q. 2.dd.wp.D.dc U S. Tunccrgo ufuca* 
piens bonam fidcm habcre dicitur fi nefciat rem cfFe alienam , vi- 
tiofam puta,furtivam,vcl alias a legealienari prohibitam. Qui 
cnim contra jura & legis prohibitiooem raercatur vel contrahit 
prafumitur cfTe in mala fidce.qui tontr. $2. d Re. Jur. in6. t^uemad» 
modumy C.dragrttot.Gf tenfir. Circahocrecjuifnum tamcn deplti- 
ribusdubitatur : ac primo quotempore bona fidcs cxigatur ? Ec 
in hoc eft difrercntia intcr jus civilc & canonicum. Nam dc ju- 
rc civili fufficitadeiTebonam fidcm ab inirio prsfcriptionis, tcm- 
porc fcil. traditionis excepta emptione; in ca enim duobui tcmpo-r 
ribusbonafides requiritur tempore iciLcontraclus & traditionis 
t fiexiflimamus 48 IK de ujurpat. (ftifutap. BatboV. ad TrcutL v. 2. d. 
22 tb.tui ubt tortr.rejotvit In cceteris vero contradlibus fuflicit tem- > 
pus traditionis tpro empjpre 2, D. pro cmptore adedquod mala fidcs 
poft inchoaram ufucapioncm fupcrvcnicns rion noceatnccprac- 
fcrnuionem interrumpat/ nunt C t dc Ufucap.tmnsformand. Dc_-» 
jXircvcrd Canonieo requiritur ut omni temporc usqiadcomplc 
tam prafcriptionem bonafides adfit & ideoquocunqvtcniporcjf' 
& apud quemcunquc-» fivCi dcfurtclutrL* v fivc_# heredeniuv 
fuperveniatmala fidesanre perfeclam prxfcriptioncm intcrrum- 
pitur praffcriptio c.fin+x.deprafinptwniit. PofTelTor enim malar fi- 
dci manifeftus nullounquam tempore prarfcribitr/>^?^r2. d*Ry- 
Jur. m 6 Et quia hic agitnrde materia peccati, difpofitioncm ju- 
risCanonic* icqui tcncmur. cx,igiLnti$ x.deprafirtpttgntk Treuth 



vol. 2.difff. n. th.6.l. A. & ibid. Bdcbov.advcrba : AtjusCanon.Vult. 
ddtit. 'tnjl.de ufucap. n. 40 Wurmfcr.Lib.t.pracl.obftrv.tu.ay obs.a rr, 
l Scbneidwutdpr.Ufttt. d. ttt tt. 17. Facbin.M.ji. (f attj a BacbJ.cim, 
aliegat. Dd. praefcrcirocum etiam mCamcri impcriali fgcpius itaj 
pronunciatum fit, ne fcil. malac fidei poiicdor (<in bcftjUulM^CI 
in^ab<r tbct f>cftf$cr) ullounquamtemporcpracfcribat (Jatl.2.ob- 
ferv. ig. n.d Mytftng 4..obf.6.Emcric. m Rosbacblfup. ciae. ttt. 4. ti. 
S\ vero fcientia rci alienac , &fic mala fidcs fupcrvcniac poft p«J 
fcclam ufucapionem vcl praclcriptionem,non atcenditur, ncctc- 
nctur is qui pracfcripfit domino etiam infbro con icicnciz rcm n » 
(licuere. Compleraenim prxfcripcione > nonpocefr dici qmvii 
eflcin malafidesquia malafidcsnihilaliudefr, quamfcicncia rci 
aliena:, ucfup.dift. Facbin.lib.i. contr.c.64. ubi ait,hanc fenrcn* 
tiam crebrioricalculocum Thcologorum ,cum Jimsperirorumj 
ccceptam eiTe. add. Scbneichv. d /.n.iS.Zanger.tn tr de cxccpcfp j c 10. 
ft. ioj, Hotnon. dijp. 6. contr.tfBroncb. 4\.df.y. Porro bona fidcs a Jlc* 
gata p raefu m itu r a rg/. meritoji. D.pro focio i. penult. C. de eviifionik 
ficut ctiam in dubio, quilibec pradumicur bonus c.fn.x. deprsfnm* 
ptionib. quod hoc cafu bona fidcs fit ignorancia rci alienar. Sc4 
in d ubio pracfumitur ignorantia, non fcicncia arg. (. verius 21. D. de 
probat. idcoque pofsidcns, rcgularicer aon tcnecur probarcbo- 
nam fidcm: quia pracfumpcio Juris transfcrt onus probandt ia 
alceram partem Lab eapartej.D dcprobat.Zang.dl.n 104. Scbneufc. 
Lallcg.n.xutf feqq. Secundo principaliccrad pracfcriptioncm re* 
quiricurcitulus,/.ww C.de UfucapJntnsfyrm.l.n:iUo 24. C deR V, 
f diutinaa.ljuper n. C. deprafcrtpt. long.temp. qui hoc loco capitur 
procaufahabili ad translacioncm dominij, vcl pro jufU causa 
poflefsionis^veiprocoperquod jadicacur Icgicima caufa pofst- 
dcndi fufficic»s ad acquirendum dominium. Gilbaufd.ln o6.Scbn. 
sdd.pr. lnfl.de Ufucap. num. jj. ^quem^uk habcta non domino 
quemtamen dominum cfTc crcdcbat ,dfr.lnft.dellfucjp. Debet 
autemcfocalistitulusquifitfufficicns, & habilis aj transferen» 
dum rei dominium, fi tradenseiTcc Dominus, vel pro domino ha- 
bitus transfcrret ufucapicndi conditioncm /. claribm 7+. D.de Con+ 
trab.cmft. gftcmmljocjurenoltroperuecuum, utidem tituluw 



tradente domino operatur dominium, in perfoni accipiends opc* 
retur jus ufucaptendi, fi tradentc non domino bona fidc rcs accN 
piarur. Etrequintur ut titulusrcvcrainterveuerir,ncque fufficit 
mquiseurn intervcnifle exiitimcc §xrror f.Infi. dellfucap. nifi ju- 
ftifsimam quis habeaterrandi &putandi cauiam, ut vidcrc licet 
ex tcxtibus tn l non folum \j.%.quod vulgb i.verfboc ampli.ts D, de U- 
fucap,& ufurp.l jufto trrore 4f^.$fi/tujfamtti.ts 4 % D % iod t. qttod vttlgi 
n. D. pro emptore /. nemo 6. D. pro deretitlo / bomtnem j. D. pr9 
fuo Bacbov. ad Treutl. vol 2.dijj>. 22. tb. j. ht. £. F. Intcrim ta- 
mennihil intcrcft, fivcfit ntulusoncrofus ut cmptionis, pcrmu- 
tationiy&c. uti confait cxfubr.D.proemptor&c. fivc fit lucrati- 
vus ut dona tionis , vcl legati , ut apparet cx rubr.Dpro donato it.pr* 
tegato. Et titulum lucrati vum ctiam de jure Canonico fufficcrc-»,- 
concludimus cumfetin.tn CAp.fi diligentt x.de prafiript. pcrratio- 
nem ,cjuod in prefcriptioneidcd rcquiratur ritul-us , ut fndc col-* 
ligaturcV clioatur bona fidcs in pracfcribentc arg.t t Celfns vj.D. dt_* 
Uffirp.& Ufucap Lpen.C de evic7iomb t Z*nger,d.L n. 104. q uod aequ e 
fieri poteft extitulolucrativo,ficutexoncrofo,necpotcft hoc ca- 
fii ratio difFcrenriac afsignan : idem igitur Jus cft ftatucndurru. 
4rg. I. a Tttio 10%. D. de V. 0 adde l.fuper long. it. C. de prafirtpt. long.< 
Scbueidw.d.l.n.jt .Gttbauft fup.cit.n fy. Notandum tamen in Ufu- 
capione velpracfcriprionelongrremporiiyD (cil.annorum inccc-u 
pracfcn tcs , & 10. intcr abfentcs, titulum requin , fccus vero efle^ 
m prarlcripcione longifsimi tempnris jo. fcil. vcl 40. annorunu 
l ficut j.cum l.fitq. C deprafcnpt.io. vetOfO.annor. Ncque etiam in_, 
nracfcriptione temponsimmcmoralistitulusrequirinjf c./ depr** 
fc/v/>r />/6.quia fpatium ranti remporirhabetur loco tituli legiti- 
mcconftituti ^t.bocjur.j.^.d . Hut.iqua 4. fr.de aquaquotid.tf aftiv. 
& habct vim privilcgij c.fuper quibmdam 26. x deP".S. Mynfing. cent. 
t obs }o.Tatbin.hb.8.contr.c.jj. Denique in prarfcribendis rcbus in- 
corporahbus titulus non rcquirirur \ fcd fufticit fcicntia & patien- 
ria adverfarij loco xixuMLfiquis to.D ftfervtt.vtndic.Luit. Q.dvjervit.- 
i.z CJefervit.& aqua~>. Pcr paticnriamcnim ihducitur pracTura- 
pcus confcnfu* , cVquacdam fidta concefsto , quar ranrum opcrari 
dcbct inrebusirworporalibus,quantum exprclTa in rcbus eorpo* 
uX\ b u s srgX Labco iy. D.de aqp, & aqp.fluv. arcend. Bromborfi r, /; • 



*JT-9$ -Scbueidxc.d A.n.44, Tcrtioad prsfcriptionem neccflTiriutrL» 
c(t,rcm dcqua agitur,talcm cffe,ut Aclio qux ejus rci caufa cintur, 
prarfcribi pofsit. Quodcumexeo maxime pendeat, qua: rcs u« 
Jucapi qucant, vcl non, idcd paucis vidcbimus. Ufucapi autcm_< 
poffunt res,qi;a? non prohibcntur. Prohibcntur vcr6 quaedacvna- 
tura fua folaUfucapionis lejjc [: qua?dam pritcr naturnm fuam.., 
aliisjegibus , jullis decaufis. Natur.i Ulucapioncm non rccipt- 
unr,quae tn bonis habciick qux pofsidcri non polTunt. Inboni? 
noftris non habcntur, qnaecommerciis hominum cxcmpta: funt < 
qualia funt, resfacrae, rcligiofa: fanctae,pub!ica:,popuIi autCivv 
tatis ,-itcmcj; libcrhomo tfidCcffus6. D. decontrab empt. Pofsider 
non poflunc rcs incorporalcs, vcluti ufufruclus ,ufus , cVpridto. 
rum fcrvitutes/»/// Inft. dercb.corporal. & mcorpor.t(.& conCt&ucxi, 
tcr, utncc traditionem,fic necufucapioncm rccipiuuc l.fervus 4$ 
§. x.D.dc A. /<./>.|quia ramcn pofsintlongo ufu fcrvitutcscjuarri 
jamolim occtiam poft lcgem Yoconiam placuut.fiquis diuturm 
10' Dft fcrzit.vindicct.Sc a Juftiniano pofteaapcrtiusconftitutum. 
cflc confta t ex l. ntt. in fin. C. de prafiript. tong. tewp. . Quar pnctcc_ 
naturamaliislegibus ,& quidem juftisdc caufis prohibcnturufu 
capi,funt quas cxprcfsc vctantLL. ufucapi,aurquas tantum alie 
nari prohibent. Exprcfse & apcrtc Icgibus ufucapi prohibcntu 
res variiscxcaufis,partimfavorecorumad quos cx rcs pertincm 
partim odiopoffefTorum. Favoreeorum,ad quos pertinent,ufu 
capi ncqueunt resfifcalcs,quarvcrc Hfcifunt, non etinm quae fifc< 
d c la tae fu n t § ses fifici 6. & ibtd. Gipban. lnflit.de Ufttcap. t.quamvi* 11 
D. eod.l.i.D.dcJ.Funcl.t.jampridem2 t Cxommun.de ufuc.t.i.C.deprd 
y<n/tf.patriraonium Principis tot. tit.C. ncrcidomtnicd vcttcmptot 
vinditt.temp praficript .fiubmov : rescivitatum propriar/./f/ intcr 2;. C 
dc SS.Ecclcficcs mobiles minorum l.tex 0:1x22. C.dc adminif} tut.i 
utt. C.in quibus caufi rcfttt. intntegr. non efi neccff. itcmcr, Ecclefi: 
0/ t.u t intcr ij.C.de SS. Ecctefi. omncsq,- aliz piis ufibus dcfrinatar, u 
domus dcjrinatxalimoniacpaupcrum^&rcdemtioni capcivonm 
d.t ut inter 2j. C de SS. Ecctefit. univerfiis 2. C. ncret dumtntca vcttem 
ptor. vindic. temp.prafiumpt fitbmov. bona advcnticia filiorumfami 
|iai,inquibus non curric eis praefcriptio, nifi cxquo aclioncm 
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movere poruernnt^hoccftpofrquam paterna, relejusrn cujii 
potcftatc eran.rconftituci ,fucrunr liberatt l.\.§fin. C.dednhdt. 
Bxcept. Oviio poiTcflbrum prohibcntur ufucapi rcs furcivac f vt 
pofFeflac, vcl rct magiftrarui , qut JDCtioni prarctt, donarrc, 
auc 1 ) ucio its cauU rem^lfx § furtivx z- Inftit. de Uftcdp. 
J non folumtf. §.ft Dominuf 2. D.eodJ quod contra $D;ddL. JuL rcpe* 
iund(fc t Dc parcu pccudum furtivarum ita concludimus, uc ti 
apudbona: tidci poflfeflorcrn cdicusfit, ad cundcm pertineatw , 
«juamvisapudfurem concepctint Lbonafidei 4$.§ fin.D.de4.R ZX 
Tacite ufucapi prohibentucrcs,quasaJienari vctantlegcs- Qua- 
frumcunquecnim rerum alienatio Jurc prohibita clt , earutiL* 
u o q u c U fu c a p 1 o p r o h i b i 1 a c e n f e t u tgl. m L ubt lex. 2d.D.dc Ufurp, 
& lljucjp' Ui pura .Res piipiilorum & aliorum , quia curatori* 
i)US rcguotur, immoBul^s,autctiam mobiles,-preciofar altcnari 
jnon poflunc, ftncdccrero/ x.D.de Rcb.eor. qui fub tut.vel cur Llex, 
j2.C.dc ddmimftr.tut. Indc cfifVctum eft., uc eaedcm rcs ufucapi 
ncquea n r l.bonsfidei ^gjnpr D.de 4cqutr. rer. dom. Idem diccn- 
dumVfrdercbusEcclefiailicis. Nov.no. Eodemmodo L. Juliau 
v^rarfundum cocalcm alicnari / lex Jultdd. D.de fundo dotili* 
Quod ipfum & ad fundi ufutapioncm pcrtinere JCTusTrypho- 
nius/V; l.fifundum Dcod, rcfpondit-,. QuarroprincipalicjcraA 
pratfcripctonem rcjuiricut traditto poffcfsionis, ut quis fciliceC 
polTclsionem vcl quafinaclus fic, voluncare eju* , aquopofsu 
dcndicaufn c(t. Etenini in luc adeptione hocagitiir , utpoflcfi» 
forfe poflcisipne dominum fieri putcc, quoditafir, fi&eaia- 
tcrvcniant, fine quibus ctiam a vcro domino rcs non transferc* 
tutiDoncll bb.j.Conjmcnt.iS. Atqui traditiooc domini voluntas 
imprimisncceflaria eft ,&concurrcre dcbct §pcr mdttionem dr. 
Jnft.deR.D. Quapropter quamvis quis naclus fitpoflefsioncnij, 
nifi tamcn haec tradttio & voluntasprarccdar jufta poflcfsio dici 
iiequit. tcxt.notob.tn Lfi exfitpuldttone j. D.dt acquirvel dmittpof 
fejf. Sicuti enim ad translationem dominij non fuflScit tituius* 
ctiam I vcro domino comparatus,fed traditio ncceflaria eft 
djtionibusio.C.depdtl. itaquoque nudustitulus,ctiam i vcrddp- 
jninocomparacusufucapiendi conditionem non tran*fcrr,nifi 
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«ttdltibinterveniat.qu* facla efH non doraino, oecafioneiL- 
liustituli Scbneidw.adpr.Inft.de Ufuc.p1.4y. Voluntatcautcm Au- 
Choris poflcfsio tradita & acquifita intclligitur,fi vei ipfe nobis 
faciatpOtc(fatcmpoircf$ionis adiuifccndsc cum vcliraus (iwts 
24.DJeacqrir.veIamitt.po/eJs. vclilicUi id mandct,utnos io va- 
cuampoflcfstonem inducat iquotamcn cafu priusquarri idnV 
tfct,nonrctfcemptorempcrfc', in poflefsionem vcnire Pom-* 
doniusrcfpondit//;//^.,?^ ^ QP in im0 placetctiam vo- 
Ibntatc authoris vidcri poftidcri nos,coq; & juiic.fi fcfcnte eo,^ 
paticntein poflefsione vcl qaafi fu\r\\usLmi»us x.C.de acquirxd 
rttincnd.pojfijf. Expatienti4 enim conjundtacumfcicritia con- 
fenfus pnefumitur d.L^.C.eod.Zang.dJ.n.tts .& 116 (Stibaufid.ln.96. 
verfquantttm reqttifttuni Coi.adrubr.nt. oi.de prafiript. n.f.tf feqq. 
Quihtd& ultim6rcquirtturcontinUatiopo(Tcfsionis /. ufueapt? 
fD.dettfiurpat.&ufitcap.Uong.tempj.C.dcprafiiript.ldng.tCTnpl^ 
4.C.depr*ftript.20,& ^cf.ahnor* Sine poflefsione enim non pro- 
cedit c.ftne pojfefj.dc R.J.in 6. Et quidcrri continua poflfcfsione- 
ccflaria eft,itaquod nemotriento quidcm interrupta flt; Fof- 
fclTiocnim ad caufandim ufucapioncrii fcu prarfcriptioncm-» 
jiontantumin initioj&in finc, fcd continuo tcmpore rocdio" 
£c in prbgreflu, durrt prOgreditur a principio ad ultimum fup- 
plementum exigiturW././.cy tcxtanod.aUeg* Non tamcn rcquiri.* 
turutpracfcribens probet fe poflcdifTe a momento iri motnenv 
tum,fcd fufficit,fi cxtrema probct;id cft,fe poflediflein principio' 
& fi n c . Zang.dJ.rt. 124 .ex Mafeard concl. yjo, . vol. j.tr.tf conci. 
volj. tr\de probationifr.add.Scbn.d Ln.6o. & fieq. Dn. Carpz. w Jtirispt» 
forens.p.2.cj.d.26.& al. Continua autem polTefsio diciturnotu 
folum quarpencs unum atqueelindemfetflpcreftjverumetiaiiL» 
cjure ab unO ad alium icgitimc translata fuerit , LPcmponiut ij* 
$.accefiiones 1 1 .D.deacqtttr. vel arititiend.pojfejf.Ldc accefsionib.\a l. /» 
Ufucap.\*j.%jtccefsio t.D.de diverfijemporalib.fraficript. add. Bachov. dd 
TreutLvoL2.diQ.22.tb.fJit. A.B. fivequisperfe, five pcr aliunLi 
pofsidca^velutiperprbcuratorem^colonum&c. nam cV per-i 
iios p.offcfsioncm acquiri & rctincri funt tcxtus exprefci itt» 
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.i.$.itcm dcf/rir/wnfj. §.Cdterum p. § per procuratorem $.Cjoi> T)zZ 
c<|ua aucem poflefsionehocaccipicnclum fit, <5c qualis cflc debcat 
lpoflcfsio,valde intricatum eft. Pr*mittimus igitur: poflefsi- 
onem cfle rei corporalis cum afFcdtu.feu animo dominantis , feu 
.dominijdetcntionem drgJ. i . D.de dcquir veldmitt.poJfeJf.l.pofiidc~ 
ri).D.eod Porro etfi pofiefsiogenere una fit: Specics tamcn du» 
funt,qu£cfFe<}u Jurisdiltinguun.tur.Omnis cnim poflcfsioaut 
j u fta eft,aut injufta i.p^fiidderij § cxcontrdrio 5. D.cod. H*c aiibi 
d ici tu r n a t u ra 1 is, /» / t.§.detjcitur o.D.de vi,& vi drm.l.qui 2 .§. i.D m 
pro berede y &non bonam fidem habere l\.%pen D.de dcquir.veld- 
mitt.pojf Illacivilis d.U.§. dcijc. p. D.dcvi drm.fc fc bonam fidem 
Jha bcrc, d.l.j §.pen. Dfde dcquir.vel dmitt poJf.Zdng.dJ.n.6o. XJi vi Ji.s 
eft qua? apprehcndirur & pofsidetur^cx jufta caufa acquirenctf 
dominij,ab eoqut fc dominum cred.it. ,Naturaji.s ujtXmc-» 
aftetfu do m i n i j co n fi ft i r. drg.ifi fervud 22. w pr.D. de noxdlib. dft. I. 
tten.C.defurt.CujdcJ/b.p.obs.jj.his breviterquafi prarlibatis ftatui- 
mus , po/Teftionem injuftam , .quam &: naturalcm dicimus,qua» 
tcnus civili opponitur, minime fufficer.c ad nrarfcriptionem/. 
empt.Q.C deprxfiript Ung tewpJ improbaj £,de dcqutr.poffcff. SccJ 
.uecea po.flefsio naturalisad ufucapionem/ufficit^firesali.cna^ 
abaliis juftadc caufa derincatur , veluria colono inquilino &c. 
Z4ngcr d.Ln.6g. quemadmodum ncc ca fola lurticir , qua corpore 
rc'\ inCid)tur Z.tng dJ n.yS hac rarionc alias quiliber omnia paf- 
fim vcJIet apprehendcrc , folus ut jibi habcrer—.. JNifi erg6 h«c 
riaturalis & corporalis polTcfsio fit & civilis, quaopinionc feu 
afrcclu dominij res detineatur,hoc e ft , jufta, ad przfcriptionem 
non fufficit. Etharc verifsima funt quatenusagimusde poflef- 
fionc rerum corporaliuro, qu*& propriepofsideri dicunrur_j# 
dl j.D.dcdcquir.pojf. & ufucapioncm.rccipiunt ,lfervut 4\.%.\.D* 
de A.R.D. Idem extendcndumeflecxiftimainusad res incorpo- 
ralcs Lult.infin.CMprdfiript. long.temp qua? quah poisnlcri di- 
cumur, & quafi traditioncm rccipiunt.Y ult.DAefervit. Si itaquc 
quis affcrtu dominij hasrcsquafi pofsideat, &ita civiliter feu 
jufte; nonetiam naturalitcrfcuinjufte, non dubiratur,qui^ 
.carumprjcicripuo procedar d.l t uttjnfin. Cccccrum cum jufta^ 
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fitpoflcfsio , velquafiad caufandam ufucapioncm fcu prarfctt 
f tioncm ncccflum eft, ut acccdanr itVa dc quibus jam diximur.- 
utfcil.jufta cxcaufaquis poflcfstonem , vcl quafi nancifcatur 
utbona fide&c. Porro circa continuarioncm poflcfsionis ad- 
dendum quoquealiquid cft de legitimo& continuo tcmporc 
quod fcil. a legc dcfinitur^./^2>.^' Ufrp. (fUfucap. &illudnon 
cft uniformc,fed fecundum nattiram prxfcnptionis variatuc- * } 
& quamvis muitiplicesfpecics praefcnptionis , tam horaruaUf 
quam dierum, mcnfium autannorum rcfcratHofticnfis/w/jrw- 
7nax.de prtfcript. nos tamcn magis principalcs quotidianispotif* 
(imum ad propofitum noftrum falrcm refcrcmus. Quarum prU 
ma efttriennij,qua prarfcribuntur res mobilcs prwc.lnfl.de llfu* 
cap.l unic.C.di UfucJp.transfcr. & confcquenter etiam aclioncs, 
quibus agitur ad rcm mobilcm. Se.cunda prarfcriptiodicirur 
longitemporis, dccem fcilicct annorum inccr praefcntes, & vfc 
gintiintcr abfentes,quapra:fcribuntur rcs corporalcs immobi- 
ies, intcrvenicnte bona fide&titulo, &aliis rcquifiris dcqui- 
bus fu pra dictum princ.lnjl. dc Ufttctp. /. ttmci C. dc Ufttcap trans* 
form. 1. 2. & tot. tU.CJtprafcript. fong. tewp. imo etiam i ncorpo- 
ralcs,]ura fcil.&fervitu^esnvchabeantcaufam continuara fl- 
ve difcontinuam-». Wtfcnb. in zr. de Scrvit. n .5 . Z.wgcr,d./.njft m 
Tertiacftlongifsimi tcmporis, jo.fcil. 40 annorum de quacft T 
Tit.C.dt prjfcript.jo. vet ^o.annor. Et pcr hanc prarfcribuntar 
resimmobilesfinetitulc& bona fidc, aded quod res furtivae 
vi poffciTa: & fimilcs fpatic» $0. annorum pra:fcribantuc_» , 
Dn. Carpzov. in Jurupr.forens. pag. 2. cap. j. d. 16. Tanto enim_» 
tcmporc vitium illud purgatuc.» , & aclio furti quoque tolli- 
tur / t%.adbact. C. de annal. except, l.ficttt j. /. onwcs 4. l.cunu* 
notrfsinit y. C. de prafcript. jo. vel. 40. annor. Et hoc proptec-» 
odium ncgligentis percrc rcm fuam ? vel jus fuum jcum juraJ 
vi gi la n t i b u s fub ve n i a n t_, / pttpil. 24./W fin.D.qtta infraudem crcdit. 
Itcm omncs aclionc? tam realcs,quam pcrfonalcs , item aclioncs. 
quas mixtasvocant pcr %.quaddmacltones 20. Inf it Je Atl '. fivc fint 
a&ioncs univcrfalcs, fivc gencralcs, fivc fingularcs, dc quibus gf.w 
L ijj.ck edcnd$aiioio.4?mor. tolluncur//A$-n Cdeatmal, Except. 



iJ jtnit ]J.ontnes.^.D t deprsfcript.jo. vel.^o.atmor. Qnod taincit^ 
vcrum non cflc dicimus fi atiiones minori terripore funt limitatac, 
ut clt aclio dcdolo,qua: hodie durat tantum bicnnio ,a tcmporc^ 
doli commiisi numcrando/./fr».C. dedoio itcm ac"tio injurinrunij 
quae annalis cft l.ft noneonvttus C*dc btjttr.& c. Et qua2 dicantnL> 
tcmporales vcl pcrpctua:acliones,traditur intit. Injl' de pirpct.tf 
& tcmponti aft, Itae contrano omnes ac3iones,qua: jo.annorum 
fpatio vcl minorinon tolkintur, fpacio^o.annorum cxcludun- 
tur, fivc jus publicum,fivc privatum conccrnant^./.^w/ 4.C. d<L> 
prdfcrtpt.jo.vely>. annor. Quod vicibim vcrum cflcaflcrimus 
in rcbus prsfcripcibiiibus^qus tanto fpatio non prohibentur prac- 
icribi arg. avthen. quai acliones Cde SS.Sccief e. eum a nobU ij.x.de^* 
prafcript. vid. Scbnetdw.d.i fulrtit.de freciebtteprafiriptionun.t?. 26 n, 
31. 19. & 1.41» Dejurcvcr6Saxonico,duactantum{untprarfcri- 
ptionis fpccicsjuna qua res mobilcs , altera qui rcsimmobiles& 
incorporalcs praefcribuntur. Pnorcfrannahs, quares mobtles 
&femovcntcs praclcnbuntur fpatio fcil. unius anni & fexfepti- 
marum,ficut vulgo dicitur 3n 3»*& r vnb ^djj/ t>a$ ipcin^aj)!: 
fcn&6.QUecftfn 2B<kf)MM^i'£/'«®^ { 

EtMchac ipccic loquitur textus intyXticlbart. 2$. tib. t.& m 
art.41 lib.2.&art.j]lJib.y.4dd.Dn,Carpz.p.i.c.j.d p Pofleriorcft prs- 
lcriprio triccnnalis cum anno & dic, 3)a$f(ljn jo. 3»tb r /3 4 t() r 
t?MD ?a<j qua pratfcribumurres immobiles indiflinclc, tam intcr-»' 
pratfentcsquamabfentcs^rryp.//^. /. & tbtd.giof. &extcnditur ct- 
jamad jura incorporalia &fervitutcs; neq;diftingviturah habc- 
ant caufam continuam vel difcontinliam , Schmidw.dJ.n.jjJLan- 
per.p ] c.\o.n.2\j & feejq.Dn.Carpz iHjurUpr.Forcnfp.z.c.j.d.j.& y.n.l. 
Haclcnus dc tcmporeprarfcriptioni a&ionum prxflituto. Pcnc- 
cufationibus,quibus deli&a publica vindicanrurplacuit ca fpacio 
20. annorum colii Lcjuerclai2& tb.glojl & od.C.ad L.Coi nel.tic J.iljij. • 
Scbncid\v,d.Ln.44. idem receptum clr in inquifuionibus Jul. Clar. 
in tib.$.%.fin.prax-.crimin4l.quAjl.$-. n. 2. addxtrbfcnt.apudDn.Carpz. 
d.d.f.Zang.d.p.$.c toji.ity Excipirurtamcn omnisquaftio cx I.ju- 
lia puta aduhcrij lrupri,lcnocinij. Ea cnim poft quinqucrnium, 
«juod cx codie quo admiflum circrimcn, flc ad cumuian , 



,quls poftulatus, polhilatavc cft accipercoportct , cxtinguir u r / 
dultcrta yC.ad L.Juldc adult. l.mariti 29.% feu mcnftum j L.qutnqu 
nium jr.D.cod.Dn.Larpz.p.f c. io.d.ij. In Elccloratu Saxoniat c 
am poftquinqucnnium aliqucm dcadultcrioaccufare poiTe.mo- 
do fit adulterium , quod yocatur £)b<x\)nx<XtT) quando mantus 
cum maritara rera haouit,teflaturyfj/^.^. / n. 2tj.per §fn.tun{l.$, 

QBcnn abcx cni vStytmann Conft.Elctl. ip p+.Dn.Carpz,dp. 4. c. \p. 

d ta. CorolJarij locoadhucaddcndum eft,quomodo Ufucapi- 
onc vcl pracfcriptione interrupta, exceptio harc quoq, extingva- 
,fur,atqj exfpiret. ^lnterrumpitur autemprarfciiptio, & confc- 
quenter criam cjusdem exceptio cunb czptx ufucapionts fcu 
prifcriptioniscontinuario iwtcrprllatur, aut impediamr, ncf»r 1 p - 
grcdi qucat/. ncmo to.C.dt acqutrtnd pofft/. Jl r efcmb,w dc ufurpat. 
& ufucap.n.tj.k qaidcm aut naturalitcr,autciviJiter. Naturali- 
tec_, int.crrumpituri_. poflcfsiono rci , hoc cft naturali/acto, 
& reipsa amifsl/ natumliterj. D. dc ufurp.tf ufucap. I pofiderii, 
§. Labeo /7 %.fcq D.de acquir.pojjejf.wcxw captiviratc /. atm bcredct 
2j* §i'P-^ 4ty u * r >P 0 !f e Jjf' £ t proindc hoc.modo ufncapio cccpra 
§ interrumpitur, utnec reverfis nobis reftituatur pofl"clsioamifla_, 
ad ufucapionem implcndam l.fi uqtii ij. inpr. Z), deufucap.l,dtn:g f 
ip.D.Ex quib.caufmajor. Sic,fi id quod bona fidc pofsidemusio- 
.camusdomino rci ignorantcs ddminumefle , autpignoridamus 
fratim dcfi nimuspofsidcrc &ufucaperc /.**#<* ^1/0 2t I. nonfolhm 
firemx.D. deufucap. .Civiliterinterrumpirur prafcnptio , cunu 
poflefsiociviliter, hoccft ,ficte, per aclumcivilem inrerrupraaut 
omifla cft. Imperator namqjSacratifsimus voluit denunciatio- 
ne,&cirationc judiciali, aut fi eahabcri nequcat^cxtrajudiciali 
tcffato fa&a, quamlibet praHcriptioncm rerum interrumpi, non_» 
modolongifsimi temporis., fed etiam longi temporis, atcjjadc^ 
tricennalemquoq*,Zj»£J./>y.<".i0. n. 144. Pari modocum abfq; 
titulocxfolaadvcrfarii panentia Jusincorporalcprarfcribatur, ut 
fcrvitusadeamprzfcriptionem jntcrrumpendam nonopuseft (<>• 
lenni dcnunciationc, fed fuflici t fa&um aliquod, quod difpaticri- 
tiam domini dedaret , ut cft proteftatio , pignoris captio, impedi- 
jmcntuin &c. BmL dc Qajt. Cyn. Saljc. inLftaqusm 2. C. dtScrvttuu 



& ' aqua.vtd.Mattb. Coler intracl. deprocefsib. txecut.p.t.ciJn.fa 
tttg r tdn.i+j.& Dn. Carpz p.z.c. j.d.iff d f. EfFcdtuscivilisincer- 
rupcionis clr, ut temporc denunciationis judicialis, vel cxtrajudi- 
cialis inhibeatur prxfcriptio,confequcnterejusdem quocj,ceflec 
exccptio Zang.d.l.n. tj 2, Quid obtincatdc jur. Saxon. vidcrclii' 
cet apud On. Ca»pz.in jttrispr.forbnfp.z.c.^.ptraJiqq. def\6, 

(a) Confcflusiri judicib projudicatohabctur///>//f.C.dVCV?»»* 
fefi. Etpoftrem judicatamvel confefsioncm in fore factam o«" 
mnisqua:ftiofinitur,adc6ut fi aliquidde novo intcntatum fuc 
rit , exccptio confcfsionis in judicio facla objici & obftare pofsir^ 
jitxnt d.l.unic. CM Confcfi. /,l. Z>. cod. I. dvbiionbus 5 i./.pcr rcm judit 
tom 56. D. de R. Jud. Emeric*aRosbaib. inprax.Civ. ttt. Exccpt.per- 
empt faft.4Ln.6t. 

(c) Exccptioju/isjurandidatur,'quando rcs,fupcrquaanrcl»'- 
jbratum fuit,denuo pctitur / ait,Prxtor 7 d. nam poj/eaqttam y.§.i,L 
jiisjurandum 40'. D.defurejttrand. Habctautcm jusjurandum pro- 
ptcr intervcfitum rcligioriis,& divini tcftimonij,vim longe maxi* 
m 3 m : A d e 6 u t a fsi m il e t u r tra ri fa cl i o n i l.jmjnranduni 2, D. deju- 
rijur.rci judicatae// / 2./.qitijuraJ/e26.§ fin.D.eod.ioiutiomLjnsjttran'' 
dum 2j.D eod. acceptilatibni & novatiorii /. jtujurandum a dcbitore 
qo.D.eod. utita omnis controverfiaffinis habcatur juramcntunV 
c.etfi Cbrifitti 26. x\de jurejurandl Jurarricritum vcro utlicitiim firy 
& ex eo exceptio dcturinecefle efK, ut contincat veritatem , jufiici- 
um&juftitiam d.c.16'. Agimus autem hicdc juramento volunta- 
rio %.£quc 4\lnjl. de Exccpt. qubd a parte parti extra judicium pcr 
rhodum tranfa&ionisex conventibnc dcfercbr,&ex merd&fola 
voluntnteacfponte fufcipitur l.jtujufdhdumty.inpr, l. fiqutiy. D.' 
iejureju rand. TFefemb. in tt de jurejurand. n. 7. Cfl jo« l hoc propri- ' 
lim cft, ut fi dcferatur fecundum convcntionem pracedentcnV 
qua convenerat prius , ut iuvaret adverfarius, rclatibni locus nbn 1 
fit, fed cogaturomnind fufccptum jusjurandurri praflarc^ /.17« • 
ihpr.Zang.p.i.ct6.njS. Etcompetitifta exccptio ei qui juravit 
&ad quem ea res pertinct l.ait Prator y.Lnam pofieaqt/am p. §. /. D. 
dejurejur. hocenSadqucmcjus litis ,dc qua juratumcft commo-" 
«ftirn ,incornmodumvc pcrcincr, Cui confcqucnstft jurairieri-- 



tumpracfiitutum &e)Uscxceptionem prodeiTe^dirihercdr 
quiin univcrfum jusdcfuh&i, & omncm obhgationeru fu 
.«lunr, tuin eciam fucccflonbus fi ugulartbus d l - J g Jc jurejur, 
dendorp. tn Enchtr. Excepe. bicverj. generjluer Za*g.d l. n.ip. 
confcqucns cft hanccxceptioncm prodefll* ridcjufloribns ,j 
datonbu&,&pecunia! conitituta: rcis/./w dttobut 2$, £. i. D. dr d 
jur.l.ttit.C.de confttt. pec qucmadmodum &patride pcculio 
dcin retn vcrfo convcnto prodefl juramcntum £lij, fi filiu* 
verit. fc non dare oportcrc/./5W dc eo i$. cuml.feq D. dvpatt. , 
janijfe 2$.$ .i.D. dejurcjurand.ut & duobus reis promutcridi,< 
dem pecuniae, fi alter juravcrit dj.jnduobtu 2g. §. ex duobtu j , 
jurejnntnd. Eodem modoprodcft domino defenfionisvcl pr 
ratoris juramcntum , (1 ij juraverint , fc vcl dominum dare|n< 
porterc Lnam pofleacjita*n p ^.jutyitranduw D. eod, Sic & jurat 
t*im fidejufToris& patris prodcft rco&fiho, modo juravci u 
um aut rilium non dcbcrc d i.p.%.iJ.ttit.§.pen l. qmjttrajfe 26. §, 
dejitrejttrand. Compctitautcm advcrfus cos a quibus jmjt 
dum dclatura efl , dummodo ]us dcfcrcndi habeant. Pnta 1 
nvini finc rci controvcrfa*,autcerte prodominis habcanturcji 
funt,quibus rcrumalicnarum adminiftratio,aut legctnbuw 
aut domini voluntate mandata. Lcgc txibuta cltadmiriiuV 
rcTuraalienarum cutoribus& curatoribus /. tittor. 2/.' n.dca 
nijt.tf pertc.tut.c\\i\ & jusjurandum rtdc dcfcrunti.juAjumnd 1 
tutor.i D dejttrejitr. Domini voluntate ccnfetur adminilii 
mandata procuratoribus filiisfamilias , & fcrvis in re pcc.t 
qui fimiliter Jusdefcrcndi juramentum habcnt /.jutjuntud. ij. 
I fervus zo.D eod. Coctcrumrfi jusdcfcrcndi non habcant,*' 
Hilominusdcbtum fit jusjurandum & prxttitum, non prodc 
dcbitoricxccptio jurisjurandi,vcluti fi delatum fitabeo qui d< 
nus non clr , ncc cui adminiflratio raandata eft, vcl fi ab iis , 
bus fuarum rcrum aJminiltratio cft prohibita, abfcjj tutorui 
curatorum, quoshabent, confcnfu dclatumfit , quoin nui 
fuot furiofi,pupilli,prodigi,& alii, qui fuis rcbus fupcreflenon 
funt,fed curatoribus indigent,ut rRutifurdiy&cd J.nampofle ai 
g^fimmor .fJ.jtvjurandstm 17. § .puj>illm\ % (f tb. Jac. l.tutor, .§ 



digmt D.dejurejur.Loblig^r.g.D deauthor. tut.l fed alU iJ.Jk* 
tianu* \o,D. dc Cumtorib.furiof Sic li quis in fraudcm creditorum 
dctulcrit debuon jusjurandum ,adverfus cxccptionem jurisju- 
randi rcphcatio fraudiscrcditoribus dan dcbct d.l,g.%fid& fi 
qoisf.n.Hcjiircjurand. Dcniquc notandum,Reum cjui juramen-» 
todeiato juravitcxceptioncm jurisjurandi habcrc , fivc in per- 
fo nam, fivcio rcm , five ip faclum , five pcenali aclionc, vci 
quavisalia agatur , five \mex^\t\ot.aitVr£tor\.§.quacun^ /. D. 
dejurejura,% aijuca lnfl.de Exc. l.fed fi foffejfori u . D. de jurejum.Scd 
hxc ira obtincnt, quando lis dccadem rc, feu cadem quarftio- 
ncqu* jurejurando dccifa crtitcrum movctur dj.tn duobtu 2%. §♦ 
jtxtcptio 4. %xolom<s 6 D.dejurtjumnd. Eadem autem quauio dici- 
torin judicium dcduci ctiam tum ,quando una aclione rco di« 
Aata & ablolutione fecutacxccptio rci judicatac a&ori, rcliquii 
dcinde aclionibus ufuro , obllat/ cumquarituri2.cum duabutLL. 
fiij.D.de Except.rei judu .add.Otdendorp.in Encbirid. Bxcept.tit. exce~ 
ptiiojurisjumndt Z4»g d p.j.c.i6ji.jo.& feq'Jlocer.cL 6.diJ}. I2.tb.jj. 
Myuf c.4. Cf/f.tj, 

( '/") Exceptiopcrjurii datur advcrfuseum qui fprcta juris 
jurandi rcligione aclioncor» intcntat Gtihauf in arbor.jud.lfup.cit. 
h.u$.vid.& pot tn arbor.judic.Crimin.c.2.tit.4. de perjurto. Eflque.-» 
haeccxceptio annulativa Juris&actionis,hoceulitis finitae, <Sc 
litis ingrcffum impcdit-*. Zanger* p.j.c.21. n.2.addMarant .part.6. 
Wemb.t) n.tf.in fpecui. 

(g) NullitatwdefcnCo non foliim a Rco convento , fcd ct- 
jam ab Aclore per duplicationem potcft opponi , Oldendorp.ins 
Encb/rid.except.ttt.except.nul/tt. Cujus ufuslate patec—, quando 
fcil.aliquidcontra legcsfa&umcifedicitur l.non dubiumefi j. C. 
dcLL. Etconfidcratur vcicxtra proceffum ; v. c. in paclis i.fi 
*nut 2j .§.palla 4..D de pAft.l.c$ntnt i$.D.eod.§ vunc admoncndi ult. 
bijlit.Qtib.alicnAic.vcl nonin ultimis voluntatibus d.§.uit.Infitt. 
u>t. ttt.Infiit £uib. non efi permift. fac.\tcfiam. contradibus/w- 
/Itt.Jgutb. alien. Uc. velnontot.tit.infitt.de tnutittb fiiputatimibut.vci 
in proceflu. Dc nullitatibus procrflum concernentibus pul- 
chcrximc agit MaramdoJptcuf^Jifi^6^ert$t. Cui add. Gilb. arb. 



jud\c.cdp.t.p.2.detfuUltm\btu. Quarumpotifsima: cflc pofTunt',' 
defeclus JDCtionis;Citationis,mandati procuratorij,libeUiflcc. 
Etquamvisin Camcra Impcriali nullitatis proccflus , fi aliasde 
mchtis caufa: cx Aclis fufficicntcr & liquido confrct , rcgulariter 
nonattendantur, ita difponcnte, ordiridKCdm p j.ttt.j^VCtl 

©cuflifcfMib OMnMfcir fad)cn/wtct>nM»c(c6<r3ef?alf m fccnfclbm 

procediretVnb t3cf>mbe(f fWrtctl fcll $.t.MynJing.c.i oif2?.& $.4. obf 
6i.Gdtlltb.i.obfd2.n.t: Atramcn fi omniafintconfufa,tbtusnimt- 
rum proceflus inordinatus, acta manca & irnpcrfecTa , ica ut ju- 
dcx appcllationis cxiisdem animum fuum informare non pot- 
fupercdHprd/entid6:x.derenuntidtidon: tunc omniriu fupcr nulli- 
tateproccllus pronunciari Mtt\ Afynfng.Cy obs.pj. quoniam es 
hls, quas inordinatc funt acla , non potcft ordinabilitcr agi\ c 
qudliter \y.x.de dccufdtion1b.Gdil.L2.cbf.j6. prout hoc cafu in Ca- 
nicra ctiam fupcr nullitatcpronunciacum fuiflfe Hoc pacTto: Hf 

tfurcbOiictttrtWfscr ^nflangricficfgfKti gcr)ant>cff7proccC>itrcf rn& 4 

$f Utf |)CtICf7 Mb ufrcrftaflif} tiatVoW apclltcrcf fci;. tcftatur id GdifMk 
10bf.425i.fi Nuilitatcsigitur quacctf dcfcclu Jurisdiclionis pro» 
ccdiint oranino attcndi dcbentV Gdil lib. 1. obf.uf. ri.j. qucmad* 
inodum cciamquotldicattcndunturteftcv^ Ub.\.obf 42.71.$. nort' 
folum in decidcndis caufis, verum ctiam in dccerncndis proccf- 
fibus. Talcs enim reddcient fententiam ipib jurc nullam /. h§- 
bdt dHtemverbdD\quodquu$ i jur. in dlter, ftdt, GdilJ.t.obs. tj.n.2. 
& $.&\lib.\.obs.4i. tyum.8 ufcj s dd]fa Opponi autcm poteft h*C 
cxccpcio, non fol u m ante litis contcftationcm circa judicij prar. 
paracoria, vcl intcrlocutioucs judicum., fed ctiam poft fcntcn- 
tiam, ad cxccutioncm impcdicndam. Scilicct quando cftnoro- 
ria,utpoteapparensexaciis, vel iiexcipiensoifert fc ad proba- 
tionem ftatim faciendam Lftfe4..%.cortdemndtum C.D.de R.jud.iu 
CJeExecut.retjud. RccTc autem dc nullitatc cxcipitur tam apud 
Judiccm,quidixitfcntcntiam , quam apud fuperiorem l. i.C. 
quomodotf qudnd.jud.Oldendorp.ifup.Allcg. Coronidis locohoc 
unicum addcndum cft : in provincijs Elecloratus Saxonici , irw 
tra ccrminum fex feptimanarum & trium dicrum,a dicpublica» 
U fentcnujccomputandorum nuliitarcin, allcgarc licrreOrd. 
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?roceft.;udic.EJe<a.Saxon.ft>yj'.t)(in5<rajljir/r«»»r. Qui tif- 
minps n.(ipra:ci,cobfervatus fuerit alJegatio nuJIitatiTnoi, 
prodcft. Dn. Ctrpzov. in Jurupr. Forens. p 4 rt. t.con. 26. d. n. 
1» fin. Mtgmf. Dn. Ordmar. w prs/etliomb. puilit.m refikt. buim 
.exctpt. J j 

ib) Solutionis verbum dcea libcrationitfpecic accipimus, 
q u« ex nummorura numeraiione, dcejusquod debetur przfta- 
tioacconu n gui.fiiHt4m4p.D.dtfilutiomi. Cujus reiratio evi- 
.denseft.quodreliqua^fpecics Jiberationisqu* folutionis pote- 
itatecontincntur.imaginan* folutiones appellantur, qualet 
Hrnt novat.o, delegatio, acceptilatio 

M.pAmmodutMt.oUig. >Ut autem eo meiiush« «ceptio 
refolv. pofs.t brev.ter& quidem iflgenerequ.dam de.matctia^ 
iolut.onispra^mittere pjacet. Dicimusitaqueioluiioneme/Ie 
Jiberatioocmdctitorisacreditore.cui velaiteri ab eomanda- 
tum habentia debitorcvelalioejusnomine id quoddcbetuo. 
mcdemqualitatevelquantitate, ei mente, utapud.crcdito- 
J-em remaneat^oco 3c tcmpore congruo pr*fta.tur. £ft igkut^ 
fol«t.ol(berat.o i crcditorc , ci cnim debitor non alij , nexu ob- 
l.gat.on.sobftrifluseft/. l .<r/r ff J)^.o.O'^ isque eftqui ad- 
verfusdeb.torem aclionesbabct &cxercet/.« ub, 4 z. S .7.D.eod. 
Huicergofolv.cndum.eft. /«.w.C.W.veIaJterimandatum do 
recipiendoa creditore habeoti Ifitut. 4? . D.defotutJ.ntbU eft 4.C. 
to4. non et.am alil l.tnv,toit.C.eod. & quidem a dcbitore vci ali» 
ejusnominc. Cumeqim.dpbjtores < creditoribu<.(*ilri.ai funt, 
^ L 0 " eftdub,um< l uini ) derare(; lefoJvantfuiscreditoribut , qui 
*b illmnvnis pccuniam exigere poJTunt pr. InftMobti.Atl debi- 
tor ioi.0.deV.Slltm dicerc oportct de.debitorumjieredibusqui 
in univerfumjusdefuRSi r«cce.dunt, adeoque.creditoribu.de. 
runttorum deb.torum obftringuntur, l.nibit eftjA.D.deV.S tbe- 
redtui 6z,D.d.R Jur.tot.t,t. C. debere4itar alt. Nomine debitorhs 
rc<3c lolvir procuratorcui vel hoc ipfum fpccialiterjnandatum 
eftutIolvat_, vcl cui libera totorum bonorum adminiftrati» 
concella eft .hujusquefoIutionisefFcdlus eft, ut ipfe debitoc- 
Jolviflc vidcatur /. qHimdndatjf. D. defolut, t" l,iemt.add. ITefenh. 
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in tstJc procuraterib n. g. Cxterum non taris eft utcrcdttori Pol- 
?attir, verum ut obligatio tol In 1 11 r necelTe cfl , idfolvatur quod 
debc:ur Ij.D.de R.C.§.t Infi jQutb nwd totl. obhgat. aliud enittL» 
pro alio invicocreditorc non reclc folvit dcbiror /. mutuumi.^. 
mutui datioi.O de R.C. nifi alccrius rei folvcndx poreflatcmha- 
bcat,vel jurc fibi rriburam,vcl reftamenro vcl convcntionc/ tml 
' 6.§.tD.d.R.]ur.l t.Dldcpentttrg.t. utm finc prsfintt. ip.D. £«>™4> 
legat.ced.lja/lipuLttrtf ny D.dv! r .O. Volenti tamen (i ahud datum 
fit non minus coniequuur libcrationcm debitor,qunm fi lpfam 
rem debitam folviflet /. mantfeftt 7. C. dcfohtttontb I.fiqttu cttjrn^» 
4.6.D.cod. Solvcndum itaque c(r, quod dcbctur / fohtttona tnfin, 
176.D dcV.S idque in cddcm quafirare </./.,? §.i.& tb. hd D.dcR^C 
& quancirate t.qut boniincm\a..%fidc(cm toJfcjhis $6. %.fiu D. dcfo* 
lut l.Tutora.i %.Lu(ttu i.D.deUfur. Loco prarterca congrtio rem- 
.porefaciendaeft folutio y arg l obfignattone p.C.dc fohtttontb.lSL 
fohdumg^.D.eodipcnuh^D.^uodcert.toc. ficquidemej menre_> 
utapudcredirorem rcsquac folvicur rcmancat-.. Qui enim fic 
folvit,ut reciperer, non Iiberatur_ • ; qucmadmodum non alic- 
nanturnummi; qui fic dantur ut reeipiancur , lejutfic. tf.DdtJ 
fitut. Hifcebreviccroc generalitcr prarmifsis ftatuimus, ad cli- 
dendamocpcrimcndam aclionem fufficere Reo in litc contc- 
ftanda fimplicitcr dicerc , fe adverfario nihil dcbere Gt/baufjiu» 
4trborjudtc.es nmufc. 10 n.%% Zanger. intmd. Except.p.j. in proccm. 
tf j. Debitornamquepcrfolutionem legitime faclam fcmcl li- 
bcratusamplius conveniri non poteft. EfFeclusenim folutio- 
oishic cir , utea toliatur omnis obligatio , tum naturalis, tum 
«i vilis iprincJnft <$uib. modjoll.obhg,& ibtd.Scbneidte. & *///.Hxc 
cnim facit ratio Juris,ut ubi Creditoraccipit quod cfl m obliga* 
tiene, necciTarid eam confumi neccflc fit& pcrimi. Reinbjri 
Bacbovadd.princ.Inft.^uib.modjoll.obhg.n 2. Et fiquidcra totum 
debitum folvat debitor in totumliberatur: Qui vero dccerru 
debet,partcm folvendo in partem obligationis liberatur, Sc rc- 
liqua folain obligatione manmc /. jiiputattu fum p. §. qut dccewu 
t.D.defotutionib. Ltberantur etiam okligatione principali fub- 
iata , aceefwones hy_pothcucar, pignora, fidejufTores , i r. tcrccfibt cs 



cVcjusdem obligarioms foctj l.inomnibus tf.T>.dcfoiut.LGraniutj*. 
D.defide/ujfonb.i in duobusj.in finD deduobus raf,ufurarum quoq$ 
obligatio,ctiam praetcritarum tanq.accefforia, fublata principnli 
obIii;ntioncper folutionem fortis >autnovationem,nullj uliira* 
fum menrionefacTi, tollitur,quandofcil. ufuraofficio Judicis 
d c b c r u r / fidcpofim 4 , C. depofiti l. centum Capua gj.fin. C.de eo quod 
tert loc.add Zang.p.j.c.i.n 22$. qui vidcri poteft pertot.^ c.i. C02- 
tertima quo & quornodo proban dcbeatfoiutio,an,ut& exqui 
causa prafumarur, tradunt. Mcnocb.lib. 3. prsjumpt. 139. /40. /4/ 
Mafiard.intruft dc prob.tt.vol 'j.concl. iji$.cum.duabfeq. Eteandem. 
quandocj; probari pracfumtionibus & conjecluris traditD^.Gt;^. 
f.z c. 2p.d11. minime tamenpcr inlTrumentum pcncsdcbitorem 
rcpcrtum, licetfueritcancellatunW./M.^.u. 

(i) Obfignationcpccuniaedebitae folcnnitcrfacladcbirorem 
libcrari, mamfeftum eft ex l.obfignat .y.C.de Jolut . Scexceptionc hac 
ad fubmovcndam adverfarii adionem ,cundcm tutum efleappa. 
ttuxLacccptnm ip.C.de ufurp.infin.ib. non adverfus debitorcm &c. 
Erpro rcfolutionc hujusmatcriarfcicndumclr ,oblationuni duas 
elTe fpccics. Una dicitur verbalis, altera realis. Verbalis eft 
cjuandoquisnonhabenspecuniam vcl aliam rem , quam vulc* 
pr2e(rarc,pr2elentem,verbo tantum ofFcrt fc paratum lolvere. Ef 
in hic oblationc prorcguIatraditur,^aro non rclcvarc nccfuffi* 
ccread rollendam obligationem, autimpcdiendum curfumufu- 
Wrurn. Scbnetdxo.ad § fin. Infi. @uib.mod*tollit obl.n.12. Realis vcro 
oblatio tunc dicitur fieri, quando pecunia,vcl rcs quar ofFcrtur, eft 
prxfens, arg.d. L ip. C. deufur. in qua haec tria ordineconcurrunt : 
pecuni* dcbitacoblatio, oblatar obfignatio,& oblatae,atq; obfi- 
gnata» in iocum publicum dcpofitio Lficreditrici 6.L acceptumty. C. 
de uJurU Lne creditortb lo.in fin.l.ult .C.de pign.aif.fext. notpbjni.cfedi- 
tor 10.C de pignoribdfi reddita u/t.C.de luuiompign L tutor.i%.% tutor. 
muipofi i.D de admmifir.tut. Scbneidw ad§.fin. lnfi.£>utb.mod.toll.ob- 
lig. Zanger.intratl. de Except. p*f.c.2 n.i.fin.Carpz. injuruprud. Fo- 
rensp.2 c.z&.d. i6.Gilbaufin arbor.Judic.c.^.ramufc.io.n.S9 ■.Kcgufiwt^. 
in trail. depign.part. ymcmb.j. fcd ad hoc ut talis oblatio pariac 
fuos efFcctus, rcquiricurl. Uritotumdcbitum fors nemuecumu r - 



furis debitis offeratur Lobftgndt.o. C. defotutionibJ. l.fi. crtditr\ci6 /. 
acceptamip.C de ufur.l.ult.C. debitorem pignoris vcndit. impedit. npn 
pojfe. Sicutenim folutio partis cjus debici, c*uod ei eadcmcaufa 
^dcbecur, non libcrat dcbitorcm , crcditorc cara rccufancc */£./. 
planej D famit. erafcuji Berens in difyut. Injhii.tbem. \. qmji^add. 
' Carpzoy . p. 2 c . ip. d. 17. n.i. & p. 2. c. i$. d. tj. pcr tot. Zangei ff* 
diR.ioc.n.o. fic ncc ejusdcmobiatio pertext.fup. stUegat. Si 
cnim juftam caufam rcculandi habet creditor, poteft impune , <5c 
fineomni periculo, &rei amittcndac mcta partcm debui obla- 
tam rccufarc argj.qui Roma m.DJe V. 0.t.quideccm j2.inprj>. dc+ 
fotut. Sunt tamen alicjui cafus in cjuibiu debitori particularucr 
|)crfolycrcpe,rmitti tur, & cjuidcm in l in tradttionibui a$.D Ae» tff. 
,llbi proptcr convcntioncm parciculatirn folvcrc licct. Itcm />/. 
ptacuit 4 C.dc cotlat fund patrtmontat.vid.Zang LaUegjt.26.CS feq*. 1 1. 
Oblationis lcx e(t , utdebitum ofFeratur realuer. OrFerre enioou 
dcbitam pecuniam, clt eam pccuniam prarfcntem ofFerre,idem fe- 
cum fcrre pccur.iam,& totam numcratam prarfcntarc ercditori 
adfpttitioncm. ^ecfufficit fidicit,cciam ceftatd fc para,tum cffc 
tolverc : auoniam cjui ica dicit nihil obtuiii i.cum fcrvus $1. D. dc* 
condit .6<dcmonflratt Juttanus \\.f.pffcr.%.DJcd8.empt.Zdng. d. t. »► 
^o.tS feqq. III. Recjuirittir^it iiac congruo feu oportuno locoot 
tempqrc/.// foiuturusjp.Djc/btution Lob/ignatione p.C.eod. t. qut Ro- 
ma /12. D, deV.O. llnde fi nominatim certus dics /blutioni di- 
cluscft^antcdicm^non rcclcofFertur^mo^p ^rcditoris causa ad- 
je£tus fit. JBxcmpla reperiuntur in Lfi im rcttHum aj. §. Pcgafus 2. 
D. de teg. 2. L in fideicommifsi j. §. cum PoUidius 2. D.de ufur. Sccu s 
fi debicoris gracia ; uci in dubio praefumitur /. cum tcmpus. /7. D. de 
R.JurJ.quodccrm 70.DJefolutjjfipulatip ifta 2$. §. inter tnccmm 16. 
D.deVf)Jxentinuis \2j.§. cumitM2.D.eotUdd Hcenon. dediv.R. Jur. 
di^.4.ddLiy.quaftfuhj.p.Carpzjn Jurispr.Forcnf.p.ix.28.d.\\.& n. 
Quo cafuancc diera reclcfitoblati*, quae noRCancum hocopc- 
racur, ut pccunia incipiat cffc pcriculo crcditoris , fcd ctiara, fi ob- 
lationera fequacur obfignacio, & pecuniae obfignacae dcpoficio , ut 
liberccuraprarftationc ufurarumZfAg.11.tf7. &6g. IV. Oblati- 
jrais lcx clt, uc offcratur tcftatd , hoc cft , teftibus pracfcntibus d. L 
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ftcreditrici 6. I. Atceptnm ip. C.deufur. Quod ided placuit,utquan- 
doq;£ crcditorc convcntus probarepoflct, pccuniamoblntntru 
y Arg. i. & incumbit 2. D. deprobAt. Obflgnationis Jus eft fim- 
plicius: Nam facculus cum pccunia flgnis obflgnatur /. /. %-fipe» 
cuniA j6.D. depofitti fin. D. de lege comtjfor. SinguTi enim nummi 
obflgnati non poflbnt.- Idcoq; in crumenam vel facculum vcl 
dftam immittuntur. Dcpofltioquoq;pcragi dcbct (blcnnitcrin 
loco publico,hocc(l)inacdibus lacratifsimis vel ubi competcns 
Judex cadercaditus, pecuniamdeponi ]u(Tcm d ./ Acceptsm tp.C. 
deufur. d. ( fin. D.dcL. Commtjfor. ZAng.d i.n.$6. in depofltionc ta- 
rricri neceflaria rcquifita hxcnon obfcrvari tr2dit Dn.CArpz.dp. 2. 
c.ig.d^iy. Porrdhujus folcnnis obferVationis irlfighis cft crTe- 
clus.tam quoad dcbitorem , quam quoad crcdilorcm. Et quidcm 
cjuod ad dcbitorem attinct, oblignationc pccunixdcbita-dcbitori 
libcratio contingit d. i. obfignAtione p. Cde Soiutiontb, & curfus ufu-' 
rarum impcditUT dJ.ACcepta?» tp. C.yieujur. pignorum & iidejuflb- 
rumobligatio tollicUr dJ.tpJftprimquAm g. C.ddtflmcl.pign$rJfiiu- 
C.dc iuit.pignor. & d eniq,* po ft pcc u n iae o bla tae ci o b flgn a ta: d c p o- 
fitionem eaincipitcflTe periculocreditoris i.quidecefrtj2. D.defb*' 
lutJJ.ACceptam tp.C.de ujur. EfFecllisqui ad^crcditorcm fpcclat 
isduplcxeftdc quoVid. ZAnger. knum. t^o. wq s Ad\A.6. 

(k) Quamvis fatisfactio revof a folutio rion fif,tamcn vicc fo- 
lutionis feu pro folutione habctur/. item'libemtur6. §. quiA pAmtur 
i.D.gutb.modlpign. vel hypoth,- Ideoq; fl crcditdr fatisfaclioncm 
admiht,cxceptio ejus comparata eft dcbifori pcrquarn cxcludi- 
turactio crcditoris. Sibi cnim imputaredcbetj curfatisfaclio- 
nem vicc folutionis admiferit d.i.C.%\.Add. Zdttger. in tr. deExcepe. 

(J) Novatio cftprioris debiti in aIiamobligationcm,vclci- 
▼ilcm vcl naturalcm , transfufio, atque translatio , hoc cft cum ex : 
pracccdenricaufa itanova cdnftituitur,utpriorperimatur/ r. D. 
de NovAtionib.Schneidto. nd g.prjtereA $ . inftit.guib. mod. tolltt.ob - 
lig. Exccptio verb novationis cft dcbitbris fcu Rci adverfus in- 
tcntioncm Acloris, feu creditoris defcnfio , pcrquam aiTeritobli-" 
gationcm , quai credkori obftri&us fuit,pcremptam cfTe , & riro-- 
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iibdenirllam adverfus fchaberc Aclorem a&Ionem, otpetc_. , 
jimdudumcxcincram. Compecicharc exccpuocciamfidciuftb- 
r;bus , qui pro prmcipali dcbitorc. rldem iuam intcrpofucrunr__,. 
Sicnim poftea novus contraelus csllata prima obligacione inca- 
tur iuterprincipales , ncc confcnticntibus rldejufloribus, jpfi pcr 
talcm novationcm plcneiibcrantur/.«0i'tf//0«f £.C. de novdttomb, 
h.C.etidm ob Clir.perptgn.retin.Gilbauf in drborjuajc.c.f. ramufc, 
to.rt. go. Undc confcqucns cft pcr novationcm & hypothccas flc 
pignora libcrari, & ufuras non currcrc l.novattone\tg. D. dertovati- 
o/iibus&\\\ 'u\ fcqucnti obligationehdcjuflorcs fc obligavcrint_j , 
auc idcm pignusveljhypothecamproeadem dedcrit,vclconftitu- 
tucritdebitor,aucufuras dcnuo promiflas cflc probccur/. ttova* 
noned. Cdefidvjttffonb. Dcnicjj & hoc brcvircr addendumclt. 
Hodie novationem fa&am non intcJJigi , nifi hoc exprefsc* intcr_. 
contrahcntcjagatur ,quod priorcmobligationcm novarc vclinc 
tjilt.CdcNovdtiov.ib.ttbt Satvc. Scbneidw. ddd. §./. Jnfl. £juib. mod. 
tolt.obl. n. p. Dn.Carpz.tnJurupr.Vorcnf p. i. c. tp.def d. OLkndorp.tn 
Cncbir, except. tit. Except. Novationts. 

(m) Delegare eft,vicefuialium rcum darccrcditori vcl cui ju£ 
(eritl.dclegdre i /. D. de Novattomb. & delcgat. vice fua darc idccn 
■eft , quodafsignare (cufuoloco darc. Sic vicc altcrius fungidi- 
cirnuscumquialtcrius Jocum f^plet. Quod nonfolum verbis 
fed Scripturi quoq* & nutu, ubi debitor delegans fari non potcft, 
fjcri pcrmittitur/£/.^/?£4r///. Ldelegarefcriptum 1 7. D. denovattp» 
tjib. nihil enim aliud cft,quam mandarc l.ft q;tis u. D.eod» Et-. 
boc quidem vcriim cA,quod ad dclcgantcm attinct : najn isqui 
delcgatur , non modo confcncire, fed ctiam ftipulanti vcrbis pro- 
mittcre dcbet/./ C.de Novationib. confcnfusenim ejus neceflariu* 
cft.* quia ncmo invitus obligatur,4/g./.«fr emere t6.C dejurcde- 
libcrandi Wefemb. in 7r de novatiomb. in fin, Fit autcm dclcgatio , 
vel pcr ftipularioncm vel pcrlitisconteftationcm d L delegdreu. $. 
1 D.h.t. ltipulationc omninoopus cft :quia harc conventio itu 
nullum jurisGcntium contra&um incidit,plancutvcrbis civili- 
bus (it corroboranda. Cui confcqucns eft, mutum, furdum,fu- 
rjofuni 6c infautem adcbitorccredicorifuo dclegari non poffc* \ 
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,<juoniam mutus verba profcrrc & diclare nequitquihus ftipuU- 

tio conficitur/.//w^/\ D deF.OLfin ^fin.D.di 0 .& A. §.nuiium 7. 
lnji.de tnutti b.fitpulat. «Surdus vero quamvis loqui pofsit,tamcn-r 
fivc promiccac, vcrba fripulantis fivetlipulctur vccba promtten- 
tis cxaudircnon poteft Li §fin.D.de O. & A Jj.inpr.D.deF.O. Sic 
6c furiofus licct Joquatur, tamcn hxc verba non cx voIuntatc_> 
obltgandi proHci(cunrur,fed funt inanis fbnitusi/g. i.omnes 10. 
C dccontrah.& committend.fitpuijunc~l.L\.§ furtofum 12. D. de 0 .(f 
A. Idem quoqucde Jnfanre qui fari ncquit. Nam qui Joqui 
potcft,& (ripulari & promittcrc cerrc poteft ,d. L \.§.butc proxL 
mui /,\ D.de 0.& A. % puptlius p. Infi.de mutlibus fapul.it. Quam vis 
ex haciripularionc pupillus non alitcrobligetur , quam tutoris 
.autorwatcintcrvenicncc Lpotcji id.D.dc Autbor. tut. Perlitis 
rContcilationcm delcgario quar fit, plurimum a przcedcnte dif- 
fert : quoniam qui pcriiipulntionem dclcgatur,non modo con- 
fcntire, fcd ctiam lfipulanti creditori promittere dcbct ij.C.de^ 
Novat. Perhanc vcro ignorans&invitusdcbitor,ccfsisacrcdi- 
toreaut mandatis adriombus dclegatur , nec opuseft , ut ftipu- 
Janti mandatario p.romittat cum lola cefsio aclionum , & iitis 
conteltaciodclcgationcm bancopcrctur Lfidc/egatioj. C.dcNo- 
vanomb. Quam li improprie diclam elTead cxcmplum novatio- 
nis neceiTaria: aflcramus, minime crrabimus , cum revera debi- 
tor fuo crediton , vcl cui is juflcrit alium rcum vicefuanon det, 
fcd crcditor ignoranti ckjnvito debitori.alium creditorcm con- 
ftituat , qui luo nomineagit & pecuniam exigit. Delcgatio e- 
nim propric ira eft mutatio debitoris vicefuaalinm reum credi- 
tori,veJ cui juderit , dantis, per fup.allegat. Ldelegareu D.deNo* 
Vdtiotttb. Hilce breviter prarmi/sis cxceptionem delegationis ita 
dcfcribimus. Exceptio dcleganonis eft Rei dcfenfioadvcrfus 
intentioncro creditoriscomparata , pcrquam Reus aderit obli- 
gationemqnacrcditori obllri&us erat extinclnm elTe, & proin- 
de Aclorcm nulJam adverfus fe habere acTioncm *rg. §. prxte- 
re.i j. btfi. Qutb. mod. toii.obt/g.Zanger. ineraclat. dc Exccpt.p.f. 

c. 6. n. /. fi*^!' 

(n) Acceptilatio eft liberatio feufolutio imaginaria verbis 
folcnnibus conftans arg.tj.D.deAcceptiUtion.juncl^jtemper acce* 
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ftifationem iJnft.Qtib mod.tolloblig.tt. Zanger.p.}. c.f fiqtj. 
Qai c\uamv\sjurt c"itv//,adlcribatur,ramcn farpetmpropricdici- 
tlt r cfTe Juris Gcnttum ,ideoquodijquoquCqui Jure Natuntli vtl 
Gcritmm , norrciam Ctvtlt aliigantur pofsinc pcr cam liberart, 
vcluti fcrvus, de qtio nominaiim agitttr/W. an muttits $Xfin.D.Ac 
accepttUtiove Hcmh.Hachov ad.d.§. i.Inl .£htUi.mod.tol/.olitg.n.t.in 
ftu Aliterfenttt.Pac emv].Ccnt*7 qmft ^6. Acccptilacionislpecics 
dox funt.- ll.ia acceptilatio in fpccie (icdr&a, & acccpuiitio, 
vcl potius fripu! aiio.v/ vu/t Ji.tibov.foc cit.tt.2. Aquilana. Acce- 
ptilationc in fpccie condder.ua pcnmuntur Sc toliunrnr, qu« 
vcrbis contracla fu n t , quia & ipla verbi* fif. Neque cnim p#- 
tclr vcrbis rolli, qucd non vcih.s con'.rac1um eft l.an wkt tis&.j. 
acccptitm^ Djde Accptdatione } cum nauirxconfcnrancurn fit, co 
gcnerc diflblvi unuroquodquc quo & iigatum ell / mbtltam nJ* 
tnralctf.D dc R Jttr.t prottt $o D defohtt. Aqutliana vcro acccptir- 
lationc vei ftipulatione,ficab AutorcCajo Aquilio GalJodicla 
Cahin.tn Le.x Jurid. advocab.AqmliHS Gallttt Hriffon.Sihnetd\t\add\ 
§.tJnft .Qtrb. modtoU obbg. perimuntur <3c toiluntur reiiquac ob» 
ligatioucs, ex rc vel confenfu, vclaliiscx cauiis dcfccndentc?, 
ijs priusin formulam ftipulationis,quam prodidit , translatis, 
d eq u£ tn l. & uno /g $.1. D.de accepttlat, %.cft .uttem 2. Inft. £)uib. toU. 
obl. Manc acceptilationerr* Modeftinus dciinit,urfit Jibcratio 
per mutuam interrogarionem , qua utriusqne contmgit abcow 
dem ncxu abfolutio l.t.D.de Aetepttl. Hodie lamen ncquc i n ac- 
cepnlatione , ncque in ftipuiarione folcnnia interrogatiouis 6c 
refponfionis neccfland cile obfervanda yaffiritDn Carpz in Jtt* 
rispr.Forens p.2 c.xo.d.ij. Carterum qui acccptum ferrc pofsint : 
«juibusaccepro feratur,quid acceptum ficri debeat/ 6t quomo- 
do acceptum fcratur expltcat Zang.d.p*].c.y.an ^.«/^W.^.^.Xos 
brcvibusde errecltbus acceptilarionisagemus. Primus & pra> 
cipuusacceptilarioniscrfecius eft,,utper cam Jiberatio omni- 
modocontingar,ctiamfi pecunia non incervenerit/.yf4f<7yvo§,r. 
D.de Accepttl. Omnisque agcndi via prarcludatur, mododona- 
tionis gratia" facra fit pcracceptilationem liberario/y? donationis 
2J.fin.Cc9d. Sccundus effcftus cft^ck hic, ut pcr eara l^berencue 
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fidcjuflTares fiypothcc* orpignus , ufurai non curranr, cViru 
iumnia cxtendatur ad omnia,quar acceptilationi conncxa hm c. 
argJ.nov.it io*c \g. l).d? Novatiomb. I jlipulstionum 2 §.fi tzmen yjun. 
. §.a D.dc V.O. Tercio fi acccpco feratur,qui rcnon vcrbis fic obli- 
gatus,ipfuquidem Jurc non libcratur, fcd pacti exceptionc, vcl 
doh mali lecueri potcft , quati tacita patfione id nvftum fit, ne_» 
quisquam petatur l.fiaccepto ip.w pr.D.deAcccpttl.1 \fiumu ij.$ % pen. 
hMpatlU. Inuciliscnim acccpcilario ucile padum habet, nifi 
in hoc quoque concra fenlum CuLtn inutilis$.in pr D. dc Acccptil. 
Exccptio itaque acccpciiationis cft dcfenfio Rei ad verfus intcn- 
tioncm crediroris comparata,pcr quam Reus alleric obligatio- 
*iemq ; .u creduori obfrncHis erar, cxtin&am c(Te& proindeA- 
florcm Riilbma J verfus fc hahere adionem. Hanc cxceptio- 
tioncm fUejufloribusquo^uc competcrc,ex fecundo crlcclu ac- 
ccpcilanonis abunde app.uer_. 

(0) Compenfatio ertdebici & crediti intcr fcultro citrocjue 
fa&a contnbutio/. 1 .D.dccompcnfittonib.ircfcnb.inwabtd.n i.Gil- 
b.vtf in arbor.judu.c.^ramujc.XQ.n.gi. Qiia, qui convcnitur, cre- 
ditorcm fuum eundcrnque debiroreni pctentem fubmovct, (i 
pa rat u s c (1 co m p e n fa rc /. umuqunq. 2. /). dc compenfatiomb. E ll 
eniin compcnfariofpccics quacdarn folutionis /•//«?»/?<•/ ^..C.de^» 
compenfatiomb. Ifidebttor ^.D.qmpottores inpign. vclhypoth. Noa 
immcrito igitur mter gencra libcrationum. numeratur. Libe- 
ratur aurem hodic dcbitor pcr compenfationem ipfo |urc /. ve- 
rum cjl 4 Ifiambo 10 I poficaquam XuD.it compcnfattonib.l fi confiet^ 
Lfin.Q.cod. non pcr cxccptioncm / quamvis tcmporibus divi 
Marci in judiciis lli ikfhscompenfatio per cxceptioncm tautum- 
modo induccbatur§ inbonafidet \o.lnfi.deARtombus. Quod ta- 
mcn vei um clle videtur tum dcmun^quandoconftat^quod de- 
bitorconyenfatione uti vclit arg dj \i.D-de compcnfatiomb . Prius- 
quam eig6 de co conftet creditor habct aClionern,cametfi malc 
agir,pcteudo ab co , cui tantundem dcbct. Ec harc ctiam de 
fidejufforibusobtinent/frg l.verum\eft ^.cuml.fcq. D. eod. Cocte- 
rjJm compenfationis Except.tnforo Sax. allegata in contincnti, 
hcc cil, intra cSfeptimanas i5c jdies probanda cft, prout tr-idiuj^: 
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Dn.C.irpz.d.l.p.t.c.g.d //. Licct de jurc comrr.uni Judicis arbit^io , 
cermini huj js dcfinino ccmmutatur. arg. t uit. C. de compenfat, 
Schncidw ad% tn boaxfi.tet jo lnjl.de stchon.njf. IQ.& feq.Mattb Ber- 
licb p.t.concl.2).n to Men cb.lib 2.Arbur.Jud.qujiji.tent. x.cap. /4.»./. 
(S fq.Difint Dothit ltb.\6.commcnt /5. add. Ifcjcnb.in tsr dccompcn- 
fatton. b Zan^er.qui banc m.Uer prottxc tratt.p.j.c.$. 

(p) Conrufionc , obligatiortem 6c adioifem iplo jurc quo- 
que tolli non ambigitur / //: debiti-mj. C.de bercdu. atttornb. l.fiid 
quodu §.unde t.D.dc liberationjegae Llt autcm confufio concur- 
fus dcbiti 3c creditiin eandem perlonam. l'ult. mjwispr Rcman, 
itb.i c.S?* Hic vero concurfus plerun que fuaditrotfe hercdita» 
tis dcbiroris> fi ca a credicoreadua , vci aditione hcrcditatiacrc- 
ditoris caa debitorc adita fit , vel aditione hcrcduaris utriusquo 
fi utramque adeat tcrtiusqutdam. OttbauJ r marbor judtc.c. 5. «f- 
mufi.10. n.02. eriam hicus i.Gravius 71. Dje'fidr/uJ/brib.t.libernri C» 
dcfolutiontb. Non tamen fit confufto afttonum intotum,fed 
pro t$ parre pro qu& defundto fuceedicur/r*;w amatrei + .C.dt-» 
RV. Cui confeflarium cftinrcHquO lalvas manerc coheredi- 
busocincoheredcsadiones t.fi ab eo 7. C. de negottis gefiti t. debito- 
ri jo-D.de fidejujfonb. Prodeftautcm haec conrulio fidejufforibuf 
& carteris appromiiToribus. Sublata namque principali obli- 
gationc tollitur &accelToria t.mbUdoloii^.§.\.l.cumprinctpalurt$ 
D.deR. Jur.t. eos qui 26C.de Ufitr Iatt debuumj. C.de bcrcditar aftio- 
mb.add.Zang p.j.e.p.n.6.(fjcqq. Si duo rei fiipulandi fint, & alte- 
rum hcrcdem fcripfcrit, obligationcs & acliones non confun- 
duntur/y? dua p^D.defolut. Cujac Itb.ti.obferv.c.j+circfin. Porrd 
ctfi confufionefublata fit obligatio.* is tamen in cujusperfo- 
namfitconcurfusdcbiti & crcditi,fi rcs ci fircum alio, rccleuri- 
turejusdebiti vel crediti computatione, retcntione, deduclio- 
ne&reputatione. Qua: quomodo fe habeant expIicatZ*wg.^ p. 
j.c p.a n. 26 u<a s ad n <fj. 

(q) Quoticscunquecx negotiis ultrdcitroquecontra&is a- 
liquidabalterutra parte implcndum efi\toties, fi agatillc , qui 
non fatisfccitplacitis repelli poteft h3c exceptione argl.explaci- 
t* i.C.dercrumpermut. Competit igitur cmptori advcrfus vcndi- 
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torem : vc I vcnditori adverfuscmptorem. fi non fit fattsfaclrm 
paclis ; n cos Uclis. Puta dc rcdimcnda rc i Jijundt.m 2» C.*c_> 
pad.int .empt.& vcndtt. vtd. Oidct.dcrp.m Enibirid. txitpt.ttt. fX- 
ccpt.ncntn.plet.contmclus. Conceduur quoque crediton a quo 
debitor rcm pigr.orautia atfnonc petit pccunia rondum toluiA 
i.qttt ftgnort ip D depigtiottb. i.fircm alienam p.$.cmnis peiunta y. D. 
dep1gnor.11 f ael t.i.C. deiuit. pignor, Prodclr etiam conduclon , fi 
locator ag.«t non tradita re,qua uti Jiccat/ fiquU dvn.ttm p. iKlo- 
cat condidl. vcl fi non prarrtitit id quod c onvenu t.cx tonducto ir. 
i.fimlege i+S.colonus 4. D.eod. Trodcfi ctiam conduclori , fi lo- 
cntoragat 110 n tradita rc,qua uti Uccztl.fi auis domnmp D Locat. 
condutt. vel fi non prxllitit id quod convcmr /. excotiduclo ij. i.fi 
ih irge i^.§.(olonm a.D.eod. Ex contratio qubque locaroii tfatur 
fi condu&or ngcns non folvcrit pcnfionem/./ D dcm.^nndo. So- 
cius denique hac exccptionc adverlus (ocium dcftndirur,qui lu- 
crum& damnum non vult «qualircr dividcrc,& inicrim tamcn 
aclioncpro focio cxperitur^/ § ejttidcm i.Infi de Sccn t.i.fincn^ 
ftterint zp D. profceio Huc pertFriet cxccpric r.on (o.urr canonis 
de qua tn l.i D.fi agerv(fitgai. vei emp/ytcvt.pcmt i. in cn,pbticvt,c4- 
riis C dc Jur. cmpbytevt. Sicnim cmphyrcvta contra dominumj 
agatad rcfiitutioncm fundi Emphytevtici non dubitacur ,quin 
dominus rccleexcipiat: Emphytevram Canoncm nonfolviflc, 
adeoque a fua pafte contraclum nori ndimplcvifi:*. Datur cnim 
domino ob non folutum canoriem a£\\od.i.2 ($ ib.Cyn.S.tfyat.tf 
Jaf C. deJur.cmpbytevt.Dn.Carpz. mjuruprud, forens p.2. e. \S»d.ij 
n.i. Multd magisigiturcxccptio ci dari dcbet c. ejui ad agendt.m—» 
71 dc R.Jur in 6.add.Zanger.d p.\.c 22pertot. Gtibauf m arbor. jud. 
c.j. nimtifc. xo.n.uo Coier.ad c. i.x. de exccpt. n.24. * 

(r) Si quisfpeciali pactocafus fortuitbspromifcrit, illos in 
fe iufcipiendo non clr dubium quin dc ijsdcm obhgatus fit/ «r- 
gotittm 22. C.de negot gefij jurisgtvtium •} §.fed ctfiqui* i$. D. dcpatl. 
i. & Artfioniy) D.mandat. nifi culpa & fat5io alterius maxime ad- 
vcrfari j fui gravetur/^/// offcii 62.$ ult ,D.dc contrabend .i wpt .Q\>\<\ 
autem fixalus fit infolitus & \oco£\tat\is ? Jttrtconf itusmifi/iuUs 
ySfin D.dc contrahcnd.cmpt . cafum fortuitum ,adeocjuc omno 
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pcrleulum in fc fufcipicntem non vidcri fufcepifle ^afum infb' 

litum & incogiratum rci pondit ii.ul.hb i.obf.2j.n.t$.& ip. Cuijdd. 
Ucrnh.Crxva itb.i.ioncl ij.conftd 4. n.6 HtUt^ tnDoncll. Enucl.lib. \6. 
c.j I.C. Dfi.Carp in Jur^pr.forens p.i c 16. d.$nfin.Rauchb,p.2.({Ut$. 
2) n.tg. Rcus ergo qui calus rortuitos in le rcccpit tutus elr cx- 
ccpcionccafus inlolm >quae nunquam cenletur rcjc&a. Qui 
aurcm dicanturcafus infoliti & nnnimecogitaci J udicis arbicrio 
rclinquitur Zangcr.p.^c.ij. 

ThcC V. : - 

Hxccptionibus percmptoriis in th. 
^ri?A\cnumerat:s (uperaddjmusExccpti<> 
ncmdcbiti remilsi,qiuv duplexcft: Exce* 
ptio pac\iconvenii (*)$£ cxccptio cx te- 
ftamento(£) 

(a) lciclt neomnino pccunia pcratur /. cxctptiones j.D.dtJ 
Exccptiotb. §.pr£terea perpetux g b;fl.(od.Rocer.cl.6. di/f>, ii.th.j2* 
Uac cxccptione dcpcllitur Agens, qui cum Rco paclus cft non- 
pctere , quod ipu debctur. Namcumper nudum paclum na« 
turalis tantum obiigatio tollatur & intcrim civilis remancat_W 
per hancconvcntionis exccptioncm dc non pctendo illa civi- 
lisquoquccliditur l.Jurugentium 7 .<£ fcd cum nulla 4 c um /imiltl.D. 
dc patl Jjmertc .1 Rosbcch tuprax.Ctv tit dcExcept jur.pcrcmpc0r.4z. 
11 tS.Gtlbaufd l.n.iti. In crTeclu tamcn nihil intcrcfr , ut vulgo 
traditur,an quis Exceptione,an ipfojurefit libcratus. Ita(jue 
(icut alias > ita & hic 1'rartordat actionem verum cum cxceptio- 
nc_> 1 Rctnhard.Rathov ad § fup.all \'g.\. lnfi.dc Exccpt. Pncli cxcc 
ptio idco datur,quia padtum hoc tuctur Practor cx ediclo de pa- 
clis//.cy tot.ttt.D dcpact. Ex quo jure omnia pacla & promifliu 
fcrvari dcbcnt Dn.Carpz pj.c.io.d j. Imo debitor per ignoran- 
tiam pa&i , urquia ignorat libi fadum cfle pattum , dc non pe- 
tcnda pccunia' pecuniam folvcns cjus rci nomine habct rcpctiti- 
wcml.crcditorij.C.depaff. muito magis igitur habcbit rctcntio- 
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ncm pcrcjcccptioncm^./ f./w^;;.C.^i. Cui cnim damus aclio- 
hem , ci multo magis cjus rei nomine exceptio danda clk l.tnvi- 
ita D.de R.Jur. DoU mnli cxeeptio quoque in propolito 
cafu ideo locum habet.quia pcticdolo , quicunqne idquod cx- 
ceptionc clidi potclt pctit , & dolo facerc cum , qui conrra pa- 
C^tum pctit, ncgari non potcl} pcr i.p.tiam e/l 2.§.itt ntquArttur a.D, 
de dot.mal.exctpt. Porro datur hxc cxcrptio pacli non lolum dc- 
bitori,fcd ctiam cjus heredibus advcrfus crcditorcm fjusve hc- 
redem pccentcm * dummodo pactum gcncr.ilitcr fucrit concc- 
ptum, veluti ncpctam, vcl nc pctatur , vcl profitcor tc non tcnc* 
ri d Ljurisgentium 7 § patlorum $. D.dcp.tcI.I. 40 D.eod T reutl. vol. j. 
dtlp.26.tb 6.1 R. Qtiod fi paclum in perfonam facltim fit, vcluti 
li pacifcornea certl pcrfona petam,hercdibtis cxccptio prodelle 
fton debcr, cum pcrfona adjiciatur ad olrendcndiim cnm quo 
paclum fit, d.i. y.%.paclorum $.1. quun futurum /7. § / D.de fatf. 
prarfertim li adjecla fit diclio taxativa duntaxnt, folum,atK ran- 
txx\x\Zang d.part.i.c.ij.tf^.&feq Quanquam indubio pa&um dtL^ 
non petendo pracfumatur rcnle. Z.:ng » ip Dn. Car/ z. tnjttritpri 
Foremp 2.C ^i.d.ia.n.fin. Nccefium tamen non cit uc cnufa 1 u hr^/ 
fit qua? in hoc paclo exprimatur quia clt liberntonum d. t. 40. Z>. 
depjtcl.i.f C eod.Treutl.d l.tf tb. Remh.tr d Barhov advcrb nec ncccffc 
eft&c.Zang.d.l.n.2f. Sive igitur caufa pacto de non petcndoact- % 
jccla fit,(i vc non frt,debitor pcr cxccprioncm Jnrc prxtorio libc- 
ratur per text.fup al/cgat. quod proccdic non taiitum quando cx j 
ceptio h.xc ontur, vcl cx receptione partis debiti ab uno ex cor- 
fcis dcbcndi , dummodo ramcn debitor folvens dixirTet fc fuo* 
nominc vcl pro fun rara folvcrc arg l ficredttorcstS.C depacl add. 
Schnetdlv adtif. In/t d.obligationib.rubr.depatlis n.ig. Ifartmann.Pi- 
flor iu JVQ.Jur.civtt.&Sax.qiu/l.p.n.f.vei ex co quod crcditor pc. 
tens cx cautionc majoresufuras , minorcsacccpcnt fcicns / 
ferfus^.l.quamvU g.C.dclifur Z.wg.d.l.n ja.. Dcniq; cxccptioncm.»- 
hancfidejufionbus quoquc competcre non ambigitur pcri.fi». 
D.depacl. 

(b) , Quo reftatordcbitori rcmifit dcbitum l.ltbcrationem \. §. 
ftutic detffeituj.D de/iberation. Icg.tt. Si itaque hcres creditores pcr> 
«crua debitoreid quod dcbcbat crcdicori dcfunclo, cxccptio. 
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nehac (ubmovcbuur Boccr.d clafs.6.diff>.ti.tb.?2. omnibus cnirru 
debitonbusear rcsquac debentur rccle legantur/. i. w pr. D d. tit. 
varhsautem modis hberatio five rcmifsio legatur : ut fi vcl libe- 
rario nomims cxprclse vcl chirographum legetur veldamnctur 

hercs ne agat d. t. ItbcKinoncm j pcrtot.D. dc ttbcmtion. lcg.tt\ Libe- 
rarione ua lcgua , non rnodo exceptionc tutus cft dcbitor fcd 
potcir agcre advcrf.is hercdem,ut ic acccptilatione libcrct d.Lf. 
$ nnnc dv cffrclu j.ubt Bartol.D b tit addunt quoqu? Dd. tcrtiunu 
rcmcdium: ut ieil implorcturjudicisofficium in hoc,utispro- 
mincicr nthil debcri & filcntium perpecuum hcrcdi imponao. 
U r t fcnb.in w cod.ttt, tnfin. 

Thcs, VI. 

Et huc usc]) dc fpccicbus cxccptionum 
percmptonarum,(cquitur nunc ut decau- 
lacarumalic]uidquoq D dicamus. CaufairL/. 
cxccptionum pcrcmptoriarum efticicn- 
temrcmotam conftituimusjusgcntiuni-» 
(a) proximam Jus Civilc (£) 

{a) Exccptioncs nihil aliud efic quam dcfcnfiones eorunij 
cum quibus agitur ; id cft Reorum gratia comparacas, confrat— 
cx princ.lnfl.de Exccpt.i. cum nondum 4. / fiquidcm g.L dcfcnfioncs 11. 
C.cod. & easdem Juri naturali vel Gentium mcnto adfcribi > ne- 
m o e 1 1 q u i a m b i g u per Clemcnt. Pajloratu 2.de R judtc.ibirfuj 4 Ju • 
rc provemt Naturali. Eo tamen refpcdru polTunc exccpriones 
quoad originem Juris naturar,dici & vidclicct qua? habcnt ma 
tcriam pracexiftentcm dc Jurc naturali, prout in dcfcnfionc vi# 
dcrc eft. Secus fi habcant matcriam pracexiftentcm folum di-» 
JurcCivili,prout cft cxccptio praefcriptionisrei judicatac &fimi- 
lcs. Iftarcnim cxceptiones etiam origine dicuntur Juris Civilis 
Felm.in rubr.x de Sxccpt .n.^.vid.lf r cfcnb.tn <sr.de except.n.y Tretttlcr, 
voi 2.dtfl>.26.tbj.LitA.& tb.Rembard.Bacbov.adverb.exceptiones cjfe 
Juru Gentium Scbneidw.adttt.lnjl.de 6xceptiomb.tt.yColer.adc. 1 . x. 
dc Uxcepttomb,n.j. (b) Cjtu*. 
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(b) Quatenusin genercfumiturita utfubfealias partes Ju~ 
tisquoque QompTchcndai dequilwsitt rie, Infi.de JureN. G.& C. 
Appeilantur enim quzdam Exceptiones Civilcs , quardam Prz- 
tonz ficdnfh-r ,quod vel ex Jurecivili ,hoc eft legibus, SCTis <Sc 
Principum Conftitutionibus dcfcendant §.quarum?. Inft.dcEx' 
eept. I. qui exrcpttoncm 40. D. deeondUi. in deb. §. ideo autem 1 (f 
tot.tit.U.dcdoi. mai.bxccitiotte qualcs funt folutionis, Nova- 
tioms &c. Item Exceptio SCTi Vellejani tot. ttt. C. ad 
SC. VeHejan. Eceptio SCTi Macedoniani tot. tit D (f C. 
adSCT.Afaced. Exceptio non numeratar pecuniz l.incontrafttbu* 
t4.& ' ferme pct .tot .C '.dc non nuntcr.it .pcc. vel quod cx jurisdiclione 
pratoria oriantur quales funt cxccptiodolimaIi& mct\istot.tif. 
de Exerpt.dol.mal. C mct. patfti de non petendo %.prattrea \.Inft dt 
Excepr. &' fi quar Ibnt limilcs DoneiLlib 22.Commtntur.c.2.& HiUt- 
gcr % tbid Fult.ad nr.ltifi.de Execpt *t.i6.Zang.in tracl.de Except.p.x.e j. 
n.jj. Hodieob tormam a Jure Civili proditam, quae fubftan- 
tiarn & eflentiam reiconftituit l.Julianus p.^fedft quu 3 D.adcx" 
ktbcnd. regulariter omnem cxceptioncm juri* Civrlisdici cxiili* 
qvamus, ideo quad ab c£ p\vLsp*T\\c:\pCT\t arg.l.cfuxrirur 10 D.de^» 
flat.homin Ang.ad rubr.Inft.de Except.Coler.adrubr.x.de exccpt. n.j. 
add Rcinbard.Bacbov.adTreutlfJol.x.difc.i. tb.4.L.D. quod ncquc_» 
,omnibus ncq-, contra omnes, nequeomni tcmpore competanr. 
Angel.adrubr.InftJcexceptiomb.n.y.Cotcr. intratl. deprocefttb. exe- 

ClftlV p.4.C.l.n.jQt 

i TheC VH. 

I Materiaharum exceptionum circa_> 
r -cjuam eft aciio(a) 8c intcntio A&oris (£) 
Materia ex qua~>j eft Jus cujuscjue pra- 

I pjriuni.. \c) 

{a) Quzdicifur jmpcrfcquendi in judicio quod fibi debe- 
turpr.Inft.de/iclionib. quod jus pcrfequendi fi clt incfficax pcr__» 
cxccptioncm cxcluditur arg.princ.Inft. de Exccpt.SS tbid. Baebov. 
Lcxceftio 2.D*eodj*dd,Zar>ger.d.p.i.c. j .& Dd adtit.de except. 
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(b) Intentiocft omnis affirrratioqal aliqoid abaliquo pe^* 

timus §.fiquid agcnsjj.Inft.de MJton.lfiquis 66. D. dejudicl in ex- 
ctpttontbus ig in pr.DJeprob.it /gcnemliter \2.D.de Except. 1 nrende- 
rc cnimcantum figniricai quantum adionem advcrius adver- 
fanum dingerc flCilitem facere, «Sc contendere abco ali. 
quid , ut nobis prxitctur , autdiccrc jiis nobis clTcputa irc,agc- 
r e & c, arg % i.§.fic taa. i 4 Injlit de Acliomb.Zang.d.p.\ s j. n.u.&n 
CoTtra hanc intentionem Acloris Reus cxcipit improprie 
Cumpto vocabulocxccptionisiv^./torrr.f/.^.*//^.*^ tb.ioj. ncgao* 
doahquod jus vci aclionem A&ori compcterc , fed quod tan- 
lum dc fatlo litcm movcat/ ncc tntentio 2\.C.de transatltonib. 

(c) < Ex obligatione vcl fimili caufa , ex rempore, Joco , pcr- 
fonis .aliisq; circumftantiis dcfccudens § appe/Jantur $*& altquot 
al.lnfiit dc Except .1 exceptio 2.%fin.l cxcepttones j.D eod. Ex quibus 
cxccptioncm fuam probar e conatur per l.tn Excepttontbus ip.D.de 
probation. Non vcroaltenum : quia nemini de jure tertij regu. 
laT\tcrdaturcxccpi\oJ.fiquuS.§':quidfiquisi,vcrf. finvero nuUttm 
jhs ineadcm re & 'c.Cjte prafcript .jo.vei 40.annorJ.Loci a.§.cornpettt. 

y.D fifcrvit.vindic.Scbneidte.adtttUnfi.de Except.n. 7. tn fir, Wefenb. • 
eod.n.%.- 

Thcf, Vili: 
Formaexceptionumpercmptoriariim 
conliftitin proponendimodo (V)funtau- 
teminquavisadbonercgulariterpoft litis 
conteftationem Sc quidem usque ad fen* 
tiam proponendae \b) • 

(a) Olim quidcm certar formulac erant proponendarunL» 
cxceptionym /Vr ad tit. Infi.de Except. n.6. hodic vcrd vcte- 
ri torma fublata vel vcrbis proponi poflunt, quando fcil. fum- 
maric proceditur, vel pcrfcripturam , quando ordo judicio* 
rum obfcrvatur vtd. Scbneidto.adtit.Inft de ExceptJtJ.& p. 

(b) Magna hxcolim fuitdiffercntia judicorum bonaefidei, 
& ft ridi jurts, (juod in his ncccifu m crat a Rco pioponi in j urc , 
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.apud Prartore m omncs omnino exceptionfs uc nominatim f or- 

m u 1 2 i n fjrcrentu r v % ,c.fi apparet Rcum dare oporterc , iclccntn»i_, 
cx rntttuo dcbere ymfi pailus eftvcl jttrAvtt & c. Jttdcx londcmrt.t. Alias 
enim judcx cutforrauia prarfcribcbatur ftri&e in his judicijs 
fervanda exceptionesadmirrere non potcrat- Sed m bonar fidci 
judicijs etiam apud Prarrorcm exceptiones omillx, apud Judi- 
ccm pcdmeum potcrant proponi , quoniam incrant judicio , 
idcoque ofrlcio judicis Rcis fuccurcbatur,qui /ciiiccr audiebac 
cxccptioncs, licetapud Prartorem nuila earum mcntio facla fu. 
ifctaryJ.plane j# t klt.Djcpettf. beredJ emptto j.D.derefeind. ve*» 
d$t.i.bttjiumndt%tL.% tjutfcrvnmc D.de ieg.l J*.fcd etfiiun fin .D fotttt. 
ma/rtm honcli.{>.b.iA.. , 'ommcnt.c.i.& ltb.22 cap g. Poftcaqtiam an- 
.tiqua ratio proccdcndi & judices dandi fubiara eft ab Impp, Dio- 
cletiano & Max.mtmano conlhtutum vidccur,ut ipfi Magiftratus 
<eoguofcerent& judicarenr arg. i.placet nobu 2. C.depedan.jttdic, 
«Cum itaque exmde qui judicabant fimul & Prarroris & judicis 
pcdanei partes fufttnerent,nequeampliusformuIarc(xmpone- 
ren;ur& darcntur ,fimi.'l& hoc.conicqutum eft,ut ratio propo- 
nendi exccptiones tnucarctur , & ioio cjus , quod.antra apud 
Prartorem propooenda? ck formul* iniercnda: crant, fuccedrret 
fimpiexcontcilatioafuidNfagiOratum: & prdinde ficur excc- 
ptioncs ,quas formuia? tnicri curavcrat Reus, poftca in quacun- 
cjuc judicij parte poterant quafi repeti & probari apud judiccm 
pedancum : ita polr,eodem mo.do,iiiz quas.Reusinitio apud 
M a gi ft ra t u m c ra t c o n tefta r u s. /. prafirtpttomtm g. C. de exceptio - 
ntb.i.emptor.p C.dcprafcrtpt .iong.tempor. ifiud fanc poftca obti* 
nuit, utconteitatio Exccptipniim non ncccflaria fed magis ar- 
bttrana & voiuntaria haberetur argi pcrcmpto- ias i.C.fintent. re- 
fetndinonpoffLs. Hinc cvcnituthodiercgulantcromni tempo- 
re poft iitis conteftationem usque ad fentcntiam definiti varrL» 
proponi primum pojsit peremptona cxccptio, iicet ea abinmo 
contedata non fucrit. Quia pcrcmptorix exccptiones non_> 
func^, de judicio conftituendo , fed dejam conftituto 
finiendo, quia rem ipfam feriunt dcqua agitur &Reumrc- 
levantideo quam diu judicium durat, tamdiuopponi poflunt , 
d, i. perevtptortM Q.fcntent. refetndt non pojfe add. ctfp. i dc* 
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Zir.cohtefeat.in 6. i.cttmnondnm ^Lpr^ferrptionum %.& iJ.feqq. C.ek 

exceptJ.emptor.g.C depn fertpt. iong. temp Bocer. ei. 6. dtfr. 12. tb 29. 
Treutl.vol 2.difj>.z6.tb g. L. A. & tbid. Bacbor. Hanon. dt/ft. 11. contr. n. 
Stbnetdxv.ad tit .lnft l .de Except \n Q.Vu\t.ibtd.n.\o.Gilbauf.in 4? bor.jtt- 
dtc ■. c.yntmufe .to.n .122 Cujac.l1b.18 obf.j^.Wefenb.tn ^b t.n.to.Bren, 
rent.tf a/!.2^.Mynf.fent.i.obf.2^.6aiU.nobfj4 n y.#V.Quod autem 
de contcttntione voluntana exceptionum perempton;»rum di- 
xiraus,id in bona? ftdci judicijs folum locum haberc affirmiLu. 
Zangcr.w tr de Exccpt.y.j c.26 n.\2.& feqq. Porro nonnulla* cxce- 
ptioncs percmpron« cx Jurc Canonico , <Sc rcccpto ufu ctiam_* 
ante litem conteltatam in vim dtlatortarum opponi poflunt-»: 
utcxccptiorci judic.-Ha:3c transaclionis &c. c 1 &2 de litu cm> 
tcfe.tn 6J.frjeris \o J.tnterpofetas C. de transattiomb. itcm jurisju- 
randiarg.i jusjuntndttnti.& tbiJaf.D de jttrejurand. ut & pracfcrw 
ption is /. ut Ji*t 2 ]o. D.de V. S i emptor.y. C de prafcrtpt long. :cmp. 
btfce add i 1 %.quod ait .n.Dad SCTum Tertyitan. Et ba jusnodi cx- 
ceptiopes quidem vtm dtlatoriac obttnent,raftonc modi & tcra- 
poris quod lnllarcxceptionumdilatoriarumanrelitis contcfti- 
tioncm proponuntur :at ratione erreclus vim iuam retincnt^, 
quod negotium pcrimunt_> , & pcr hoc Jitis ingrcflum pratcla- 
dunr. Afantnt.thjf>cc.p.6.membr.jttdtc. p.n.12. & t$. Hinc ica fere 
pronunciart ioltiPP.HnttinQttcanttttxExccprion tfffo Vld $ub<fm' 

txn ca$ Mnttw ttint tla$t Qtbiityxt 1 t>n& Wttlaqttx t>t fmr<g*n 
t>cm gmcbrtwang bitfid) 511 tntbinbtnfty&c. Emertc.aBosbacb.m 

prax Ctv.ttt.4t.n.j. Scd ut cxccptioncs tltar ante lnisconteftatio* 
nem rciSte obijciantur «Sccxcutiantur ncceflum c(t, ut inccnti- 
ncnti pofsint probari. Mantntad. i. n.i6.Sibncidxe.ad tit. Infi.de^ 
Except n.to Cotrcriim dubitatio haud levis eft quomodo in con- 
tinenti exceptio probari dic3tur?zW.Co/fr.//t tr.deprocefs. cxccu» 
ttv p.a.c.2.n 4 & jeqq &adc. cttmvcnerabti,6.x.de Sxcept.n.? 1 . Ob* 
tinuit autcm probationem hanc fieri debere inrxa modicum in- 
tervallum , quod dtfcretiont 6c arbirrio judiciscommitrenduRU 
n*t-». MenocbJtb.2.aro\trjud.ccnr.i caftt igm.^.vid.Coicr. d.l. n; p. & 
io. Atquia judicis arbitrium omnino libcrum e.*Tc ncn dcbct-,* 
lcd cum jtiflA quadam moderationc conjun&um,quam folet-», 
^yid fp.eciari judex hicdcbcat ; ut juftum tempus pxobandi bmc 
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e*xcep'tioni definiatur 'Cormnunisautem T)d. conclufio cft , il- 
lud hicconfiderandum efic tempuj, intra quod expedirctuEL» 
Caufa principalis finon fui(lct oppofita cxccptio illa_>. Colcr.d. 
n.\o. Bocfr.cUJf.6Jtfp.il tb.$%. Quamvis nonnulli tradant,fccun- 
dumquantitatcm & qualiratem caufar magnam vel parvam di- 
lattonem efledandam ad probandam eam exceptionemz'/</.CW. 
di.n.xy. Quando vero inconnnentr proban non pofluntrcijck 
casjudexhac forma: 3(Hcfla<JfCt fcincr exccptton tm& cmrc&Cim* 
3<cicbfcf MM"rworftfcnfci>alDt^/rMD ftttD i&mc fcine an^crcjfc ex- 

cepttoncswado bcr j^riCflCtfbefcflUJIina,/» vim peremptortjrun» $cr(?6r' 

ftct> cijubringcn f)icrmirt?crbcl)alfcn£^r/V a Rosbacb.d.l.n.$.Zan- 

ger.d \p\c.26.n 2$. Quando vcto in vim percmptoriarum pro- 
ponuntur,*arum quoque more poft /item conteltatam opponi 
& probaridebent, Exceptienesiraquepcremptoria: lupra enu- 
mcratar ta rujua m fola , praromnibus aliistradunturin jure ita_» 
privilegiarae , ut & antelitcrr contcitatam opponi , 6c oppofitx 
ulccriorem proccffum 6c litis conteilacionem impedire valeant, 
d.c.i.dcht Conteftat.tn6.Dd. ramcn cxtendunt privilegium iftud 
in rcmpore opponendi,& fine impcdiendi proccflum ad ulrcri* 
orn , etiam ad quascunque alias peremptorias , dummodo nu. 
connncnti fint probabiles , quod alriorem indagincm non rc- 
quira nt Coler.ad c. cttnrvenembrtic6.x\dc Except.n t 6$ & feqq- 
n.71. Hucusq; quandoincipiantpercmptoriacxccptiones. 4ke- 
vibus jam quoque videbimusquamditrdurent. Et conftitui- 
mus cxjupr dicl. rcgulam : quod percmptoria quandocunqu* 
dpponi polfunf, usq; ad conclufionem in caufa ; poftautem il- 
Jum tcrminum efrluxum,quando$am renunciatum fucritultc* 
rioribusalicgationibus,autlata clc fenrentia 7 pcremptoria: 11U 
tcriusopponi pTcthibentur d.l. peremptortas 2 C. fentent. reftndi 
non pofj.Gilbauf n arbor.judtc.c y mmttfi.\o t n.i2j.Boctr. d.cl 6.dtf/>. 12. 
tb.gt & Dd.Comm omn. FalJitautem harcrcgula , fi appellatio in- 
tcrponarur. Injudicio enim appcllati jnis cas obifti pofle_j 
m a n i f e 1 1 11 m e (r ex dln . J.fettt .refctn/i.non poff Bocer dl. N o n p r o- 
cedit quoej; harc regula incertis perfonis habcntibus priviic- 
gium fpecialc vel ratione jetatts arg Iminorji. D deminorib. vel 
lcxu£ ; vclconditionis, ur eftfiliusfamilias, quiin facris patris^ 
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$on(ritutusmutuam accepit pccuniam , & crediroribus i.ametfi 

u.D.dc SCTo Maccdon. itcm milcs cjui arma magisquara lcgcs (ci 
re pr*iumitur l.unfin.C. dej. &F ignonrnnAddd.Stbneichv.ad d. ttt. 
Infi. deExceptn pjnfin. Uno vecbo rcgula fupenus tradita om*- 
cium luum perditin exceptionibuspcrempcoms, pcrquas non 
impugnatur lpfum judicatum,fcd modus prarfcnbiturcxecutio 
ni proutcftin patre, patrono,donatorcck iim ilibus dc qutbus *• 
gitttr w l funtqutm td i6.& fqq.D.de R.Jttd. His cnim omnibus 
potl ictentiametiam dcnud parcc bcnehcium opponcndi liram 
pcremptonam cxccptioncm , nc in foiidum exigantur, fed in_ 
quantu I «ccrc poilur r, dedu&o videiicec nc egcant i.mcond mn. 
ijj.D.deR.l.J.Nefen.+i.mfin.D.dtR.J. Carccra fupplcntDdfttp.t/lrg. 
vid. Coi ad d.c.6.x.deexc. n. 62.(S> feq. Scbn.d l.n. q.Zstng. dtcl.p.^.c. 
26 Excepciones hafcc quod attinct in iis proponcndis modo fub- 
fequcnti in Camera proceditur :tefle Gilb.in a>ber.judtc.c.j. nt. 
fnufcul.10jfi.124. Si quar excepcioncs pcrcmprorije Rco comj e- 
tunt eas poft Ircts conceOacionem in quarto ccrmuio fui> re- 
fponfionibus adjungere,atque in fcriptis produccre dcbec >Vi- 
gor Ordinjt. Cam p.j ttf.2?.§. fo Ccr ^cflvMfcov t.& quidcm omncs 
fimul & (emel, ni/i dcnovoemcrfennc, vel pars eas ignoravcnr, 

d.ttt. 27. i>on bcmcr(rcn 'icrmin in cglicbcn aiifriigtn §. t\\t> foflcn 

fold)C peremptortal QXiXtwV Echic exccptionum percmptonarum 
rft primus cerminus. In fecundoccrminoexccprionum pcrcm- 
ptoriarum Aclorad arciculos exceptionalcs % vel defcnfionalcs 
diftinclc rcfpondcrc , fi vero illas pcrcmpcorialcs ncgare norb 
poisic ,led Rephcando impugnnrc vclic, Replicas fuas hocrcr- 
mino produccrcdebcc^.W/».Crf«f.///.^ fcon bcn $rocifcit ^crmm 
\Wtt\\<^tnexception. Si vero Aclorarciculosperempcoriales Rci 
ncgavent , illi vero rclcvantes fucrint , Reus ad probandum-» 
admictcrur, atquc jn cxceptionibus illis non fecus procedcn- 
dum efr nc m ip(j caula principali Ord C.tm d.p.j tit.29. t»on PCtl 

oriffcn diiocrn nacfofolgtnfrcn^crmin &c 5 rnb fo fcrn t>cr j\'la» 
gcrekc. Si vcro Aclor pcrcmptonalcs articulos per Rephcato- 
rios confucavcrit , Rcus hoctcrmino ccrcio ijsrefpondcre tene- 
cur , ijsquc pcr Rcum ncgatis Adori corum , probatio iojungi- 
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tvLtA.O.C.p.ytit.ip.s. f&oa&crbcr JTf<fycr cVc Rco ver6 dupliccs 

cxhibcnte pcr conclufioncm ad eas A&or agir, <5c utrincjuc orc- 
rcnus ctmcluditur*/.///. 2p. §. lt?0 abcr foldj &e. Ethiccft tcrtius 
ih pun&o percmptoriarum cxceptionum tcrminus Gtlhaufd.L 
injtn. In foro Saxonico cxceptioncs percmproriae , quz litis m- 
grcfTum impcdiunt antq litem contcftatam I Rco redle opponi 

pofi unt 91@£).von &cm fxccpttoutn /.//.£ & mxtn ba\ Dcvalcicbcn 

Dti.Carp.tn Jurisp.For.pd c ^./^.dumniodd in connnenri,finncr# 

<&&(bt\f<btxfx\{l/t>c\t\{l6. n>od)cn »nt> bx<t) \*&M*gmif. Dnp. 

Ordtnaran prxiecl pub/icad Lancelott* lnfl.ttt.de Sxcept.) ex origi- 
nahbus aclis & documcntis , vel confcfsionc partis adverfac lint 
clarae , maniFdl.r , & iiquidae /^roCC^nb^crtctf^orDlUin^ veii 

Exccptionth .ctf rocrcn Dcn bcrgfcicbcn. ib. al$Mt> /fr>7/r£ /wr/./. f<?*- 

cluft$.n.}$.& tb.Dd.atieg. & in primo ftatim tcrmino opponan- 

tu r d N.O.P. l aUcg. verb. jcfcocf) fcafj tt \n crffcn %t\ tmn <}cfcbcf)c. Ec 
tuncri ejusmodi exccptioms liris ingrefium impcdicntcs antc_> 
litem conteftatam opponuntur & probanrur, a Reo pcti, &i 
Judice pronunciari debcr,quod Rcusad inftitutam adionciTL* 
rcfpondercnontcncarur Coter.ad c.cum vtnembtlti 6. x. de Except. 
n.ao BcrLd.Ln.4e. veluti ctiaro hodie novifsime^ Sercmfi Dn.E* 
leil.Sax. Joann Georg.tnd.O.P.J. t.alleg.dtf]>ofttum efl. Dtffent .Wcfenb 
$nComment.adtit.CJeExccpt.n.a,. Exceptioncs autcm litis m. 
. grclTum impedicntcsfunc : Exccptio rci judicatae, jurisjuraodi, 
transaclionis , prafcrip'tionisr.i.^c//>.^»/c/74y.M» tjuntl. O.P J.L 

rf%rf/.§.aiitt>cnncincrt?orjuwcntcn. Icemubicunque cxceptio 

concluditAclori jus agendi^feu acliontm non competcrcrc/yfr. 
ObtX ti (Itfyt t[C\$tX\\<>rattonc tnn ntioniifaclt fcinc /fflion Ul & c. BerL 
cond.i8.n.A,i:4.i.ai.A { + .& a$.Hartma?,n Hartm pratt obf. ttt.p.obf /. 
n.6. Quod fi vcroalia: antelitcm contellatam oponanrur nnib 
atcenduncur, icd poft htcm contcftatam refcrv'ancur , & Rco h- 
tis conccftatio injungitur Berl d.Ln.ft fyxQCtf. QJ. ©.£>• /• *U*g* 
verf:xta%abtX%\iperemptoria4 &c. Scd jam dubitarur quando oc 
quamdiu cxceprioncapercmptofiat poft litcm conteftatam op- 
poni polsint* Nosamifsis fupcrfluis ftaruimus quod Reus non 
tancum in iIikIi Jurisfcd ctum in bon. fid. judiciis cxccptioncs 
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percmptnrias ab initior ontcftari , <Jc poft litcm contefratarrL, 
easdrm omncs & fingulas fimul & lcmcl regularircr proponerc 
heQci\vm-h&bea*ptr.wrf.fiftji rit.ii. ubt dtfcrte dtffonttur fol 
ab<r t»cr bcf lagtc auff D<n $aH t^a tr fcic ptrcmptorias exceptttnesnidlr 
fccr ^ric^^bcfcflf^ttu^ dnrrcntH-t/ hr|dbcn atfo Dann nfcfc t jw ivr«» 
blicfccrmjcgcriinn, N* |a<l>cn /cinc nad) Jbcrant><rn / fonftcrnaQc 
SUfjlcict) / t>nt> fo »id man Dtfw tjat / auff cinmjl>l ctnMngCJi / o^cr 
J>evnad)cr / Damif md-f gc^orcr tvcrfccn cT c Confcntit quo$ } J«> 
v»d iXfKt^abfcbicDui^pcptfr^»;;^ 1/-»^ §.0cmnad) foflcit aucb Mc 
gcwehnlirtjcn itrmin Cfc itcm \\\ iXcgcnfvitrg Anne 1^4. §. fc&cn 
fccmnad)orfcncni>n&»oflcnc2V. Usqueadeo, ucRcus, fi easint- 
tio contcltari & iitis conteitationi opponcrc omifit poflea cas- 
oem obijcerc,vcl »n articulis rcprobaror-iis dvduccrc, cV proba- 
rc non pofsit, t\ i\ vci maximc hociccerit <3c probavenc tamco 
jvidcx fuper iliis cognofccre non tcneatur d.vcrfult.& tit. feop 
tk-n ju* .3. nbcwcif* Daaud) curbcflaqicauff,'^ .KuigcrS anac* 
ntafic bcrocifuna. &c tbtd.{xc\ttx bir) vcrluf?t)cvfclbcnuul)unfdiul 

2>(<3 j Ratio eft quia ultra id , quod tn judiciu m aon dcduatur_» 
potcftas judiciscxccdc^enon poteft Lutfundus \8.DC0mmun.di~ 
vtd. Nihilautem in judicium dcducitur ni-fi quod per licis ccn- 
teitationem dcducftum ei\J.unic.C.dcltt contcfl.Berlub d p t.concL 
i#.n j8.6o.6t.62.6j.&' 65 Dn. Carpz in jurisprttd.Forens \dy . 1 .c d.tj. 
Nifi cxccptioncs illa* polt litcm conteitatam dcmum fuborinn- 
tur, vel poit notitiam-Rci pcrvcniant^/.^proCfp^nDC^cvidlt^. 
O.d.ttt.Uverffin. Reusquc hoc vel jurejurando vel alio modo 
Jcgitimc probare pofsir per d.verf fin. & d./tt n.§. toaild) Dcr bc* 
t{a§Xtverf.t$toiX<$tX\ba$&c.Bert.n 65 66 & 67. Quomodo au~ 
tcm polt fcntenti.im cciam latam exceptioncs aliquando pro- 
poni & intra quod tctnpus probari pofsincac dcbcanc, vidcro 
licctapud Zangcr.ind. tr.icl.de Except p.j.c. 26. a n.f 4 Msa. adn /41. 
Poitremo hoc uoicum addcndum clt,quod \nl.is qttij & wln£ 
mo S D.de £xrr/>/.dicitur,ncminem prohibcri piunbuscxcc^ 11- 
onibusuti,quamvisdiverfae [\x\Xgl.ind.l ncmo g.tnverb.dtverf£ c. 
nuilus 20. di R.J,:ti 6. aut contrariar, modo infaclofint compati# 
bilct dUtng % d.Ln.*\6.& faq. TreutLvol.2.dtfp.26.th.y, l./t. & tb. Bach. 

Boccr, 



JBocer. c!,6. dtfr.u . ib. 76.Spcekh4n.ccnt2.cljf, 14 eftttft. 2. Menoch. hk 
iprjfumpt ^2.n.6. Plurcs aucem i\ix cxceptiones fimul funt pro- 
p o n c n d x tfcire oportet /3. § fare autcm $. §.oportct 10. D.dc Exeufat. 

tut.c.ip.p.tjioKitii 4 x.deexccpt. Sammcftjcn(it^orMuin^/> jtit. 24. 

%.ult.& ttt 2j.§.ute.ibid add.Speckban. d. I n.j. Quo tamcn intct- 
dumopasnoneir,utfi Reus fciac prorfus cflc intcntioncm A- 
t&orisfalfam: tumenim fuflicit intentioncm Actoris ncgarc_* 
abfolvctnmamcjucctrl nihil praeflitei \lLfiijuidemp. C. de except, 
jurxd.l.fruflra C. deprobat. I. qui accufare 4. C. dt\cdcndo CoL 
adc . cttm vencrabdti 6.x de Except.num. 6^.(f n. go.Zargd t.n.2 (f^ 
Coeterim fi Rais exiftimct Actorem intcntioncm fuatn proba- 
rcjvjlTc, autdubitct, hoxcafu confulcius cft exccpcioncm in_# 
judiciurn ut dcducat caquefe dcfcndnt d.l.fiqrtidem p.& tb.Dd. 
C.de except. Omnisautem cxceptio alicganda ci\ ctiamfi ma« 
ximc notoria fit arg.t. 2iD.de Exrept.cumfimil. ncccnim judex 
fupplcc , nifi exaftis appaccat, Scbtmdw. adtit. Infl.dcExccptton. 
n.%.Zanger.dJ.n.6.& 7. 

ThcC IX. 

Finis atque efte^tus exceptioniurL* 
pcremptoriarum eft , ut A&orem ab a- 
gendo rcpcllant in perpetuuirL. 

§ . Perpetux p. Infl.de Exccptionib. non cantum prohac vicc, 
& inftantia, fed in perpetuuumadeo , ut nunquam rcdircpof- 
firid Aclionemfcmclinflitutam cum fententia lata fupcr cxce- 
ptionepefemptoria dicatur fmitiva negotij, vel cauHc princi- 
palisdc imponat fiucm toti controverfiae/. \.DM R.Jud.t. Julij- 
nut D. de Exccpt.rei jud. IVefemb. in <ar. de Excpetonib. nit.& Dd ad 
§.allcgat p.I/tfl. eod. Coler.ad.e.cum venerabitis 6. x.dc Exceptionib v. 
ip. Quod procedit non tantum in erceptionibus percmptorijs 
propoticis poft liciscontcftationem , fcd ctiamijs quarantc-» 
Jitcm conceftatam obijciuntur. Percmptoriarum enimquan-" 
tumvis antclitcm contcftatam objcctarura cffcclusclf , 'pcri- 
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awrenoff tantumlnftantum ,fed ctiamcaufam Ipfam, 6c ne- 

gotiumprincipalef utrfupenus/w di&um fuit_^) ita ut_> 
prp ifta viccrcpulfui abagendo in perpetuum repulfus & ex- 
clufus cfleinteiligatur, adcoquc nuliam deinceps aclionem> 
cxpriori caufa pctiror fcmel repulfusulterius movcrc aut in« 
tcntarcpotcft: &ficcfFccluscjuscft,nondiIatonus fed perpe- 
tuus, 6V fcntentia defuper etiamanre lirtem contcftaracn lara 
•dcfinitiva dici tneretur Colcr.add c. cum venerabdia 6.x.de Exce/t. 
*.fininfin. Ncc advcrfatur c.2. x.dc ordin.cognit. quia l©quitur_. 
♦dccxceptionefpoliarionisqux eft dflatoria ditTcrens vidclicct-» 
cognitioncm negotiis princlpalis tamdiu doncc Ipohato fiat_» 
rcftitututior^>./rf^//wr. tkRcfttf. ftfeciat. vtd, Col. i.ali. num. 

ThcC K 

Coritraria exceptioni percmptoriaf 
funt: ReplicatioC^&ftatutum^) Mini* 
mc tamert praelcriptio (c) 

(a) Replicatio nihil aliud cft , quam exccptio a parto 
Actoris vcnicns /. exceptio 2. $. rep/tcationes 1. D. de Lxcept. 
Stcutenim cxccptioexcludita<5tionern$ ita Replicatiocxccptio* 
nem cxccptio *c ideo nocct Replicatio Rco ficut cxccptio 
Aelori. Porro quod attincc formam ficuti cxccptioncs , itau 
Kse replicationcs informula concipi' folebant , ut colligitur 
ex /. itzft 4S.D*depr$cutmor. t. conjilto j.$.i.D*de Curator.furiof.Rein- 
bard Bacbov.adprinc.lnfi.de Repltcationtb. Hodic ramcnforraa-» 
proponendi & probandi hic eadem qua* in exccprionibus. 
Quia,utReu$ probat exceptioueav 1. adverfusj C. de Exceptto* 
mb: c. dile8i%.x.eod.Schneidto.ad ttt. Inft. de Exceptionib. c. dtleftt 
x.eotLScbnetdw. adtit.Jnft.de Repltcationib n n.6. Acpotcft Repiica- 
uo in quacunque partc judicij opponi gl. in d. I. 2.§. i.D.dc* 
Mxctft. Etquemadmodum Rcus non tcnctur probaro fuam_ 
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JExfceptionem antequam Aclor fundaverit r -im infffanffi, 

itaquoque Aclor non tcnerur probarc luam Replicdtioncni^ 
ancc probaram Rci exceptionera Gs/bjufi m srbor.j&dic.<4p.j. 
ttt de RcpUcatiombut u. Nafcitux autcm RcpJjcaei» ut cV Dtt> 
plicatio, triplicatio &c. cxijsdcm caufis ez quibusHiae, quuB 
proprizexceptioaei dicuntur , quarc di&a dcJbis , de iJiis eaiam 
inteliiguntuL^, arg.f. qudrumj. & tot.iit. Jnfije repkedtimtb. 
jCum autem omnibus oiodis obfervandum ne iitesja lojint- 
tum cxcrcfcant, auth. jubemut C.dcjudtc. folet jo fK cio juikia 
prolixionbus alLegationibus tnfaiberi Schneidtp. ad /it, lnftOk* 
/tep/icjttomb.n.j.Smeric. d /bsbjih.in pnxx. Ovil.ttt. de ^efitcdpmm 
mbus f^jt.j. Et inCarnera quidem icaperiaii talid*fputan£i 
&allegandi progrcjTui certus modus , cfcterminus pracfcmKus 
eft, nc vidcJicct in peremptorijs exceptionibus uitra tripttca- 
tionem procedcre Iiceat , Ord.Cdm.pdrt.j. tit. fron beu oriffctl 

fcnDanocrn nadifolfjcitocn^rrmfn in cnoltcfccn Except. verf.ult. \4. 
ftmtxtpiut; &c tiucf) bcifitZfcil barauff munDlicft ju&cfd)Uc|]cit 
f.i)ulbi»jfci;n. Nififorcejudex fecundum,quslitatem caufxplura 
fcripcacpncedac, //>. t\>n mcgijun^ bcr ob6cf?imbfcn %txminj&. 
eadpart.j.Coler adRubr. x.de exccpt. n.6. Quod fecutus eft , dug. 
jtfecl.Saxo.infifa Conftttutionibtu provincialtbtu Saxpartj. c.ig. ubi 
in fine mtio dddttnr turaif t>iclr)Cif t>cr ©4RC fccrfjwcf / »0* ocft» 
ftlCUHi^r iUll3)rt^ilg<fct)u>(T«l t»tXbt/dddpdrtixonft.i.& ibii, 
Dn. Cdrpzov.d.y. & d. 8 .Hdligcr \ad Doncll- /tb : zi. Commcnt.cjp lo . 
iD.Djn.Moiltr.4U Confttt./g.n. d. 

(b) Dicunturaucem ftatuta Jus quodd am Ci vilc cjuod una- 
quacque Provinciai Civitas pro lege Gbiconftituit, §.jut dtt» 
temi.lnft.de J.N.G.& C.Scbneidto. wtd.n.xj. Sin provincia LL. 
condat, Jusprovinciale appellamus : Sin vero una vcl alia.» 
Civitas, etiam Lcgcseondideritillud Jus municipalcnoraina- 
mus c • Jut Cm/eg. dtft t. i I. inpr. C. de J5mdncip.it ber. Co n fti tui- 
rurautcm iftud Jus Provinciale per Conftitutioncs Ducurtu v 
Princi pum , Marchionum &c. Coler. in tr.de proceftib. exctttth. 
pjrt.i.cdp.j,Mm, 6. (fj. Municipaicvcl ftacucaaura per Decu- 
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rionesloci cum confcnfu toti uspopuli txpttR0B4rL4.it omt 
pnpuhp D.deJ.tf J.n.16. EtiamG vcro noftris tcmporibus I 
curioncs rcgularirer non habentuc_*, tamcn Confiiarij,& \ 
natorcs clecli pcr Urbcm hodie fucccdunt in Dccurionum 
cum oiofi. & Bartol. tn ritbr. C. de Decurtentb. Cumvcro adic 
JurisCivilisinvcntura Dd. Commttn. Rcinhard. Bacbov.adTrt 
zot. 1 . dtfp. /. tb. D. ibi. ex boc jttre aftipnes. & c > f c i u d a t \i r 
cxccptioncm /. 2. D.de Except. nen mirum quoa\ ctiam e: 
ptiofi jurc pofitivo (uti fupra dcmnnftravimus^ tftirodocta; 
alio pofitivo tolli ac diilolvi poisit , arg.t. mb.i t.hn njtttrM 
D.deR.J.junft. L. frd & pcfierior.;s D dc t.L. IfaZa novlji 
12. C de paft.add.Coter.de procefi. cxtrut . part .a.cap i.tiam.jj. 'S 
Hujusmodi ltatutum rcpcritur in tcrritorio Saxonicoj c 
yigoreccrtz quxdam exceptioncs ad impcdicnd;;m cxccti 
nema Reisobijci poflunt-,, $XQ(t$ 33 © O .t*en 1<X Exccj 
tt:i&52ulff< lt)»& fimiti Dc qua re conluli poflunt, Zmgcr. t 
de Exception.part \xap.z6.num.i- . & fiqtj.Rerl pag.uconci $a 
tot.Coler.intraft.de proccfitb. executiv. pag, 4. c.ip.x.ptr 
Mynfing. cent. d.obf.j. Petr.Grcgor.Tbolof.1n.l1b.jo.c4? v.w.vw,^; 
eol.Catvot.com luf.aur.$.Except .lontra ttbctt \ \ 2. conct. 5. Dantet. 
ttb.j fmcft.tg. On.Carpzov.itb,i.Re/Pon. Jur Elcliorat tit . 1 2. £u 
vum. 1 2. &potifitmum ttb.i.tit. tJlrjf>. z per tot. & al Dd. tbtd. ati 
JJtfie add. Jf r efenb. in %r de Exce,t. n. fin & Dd. tbid. cirat f 

{c) Ocrtifsimi namquc juris cft , prjefcriptiones, prj 
tim longifsimi tempons in odium ncgligcntium , nequ 
-fuum pcrfequcntium eflc introdufhs i.t.§.fi*.C.dc anna. 
• eept. Bart. in i.futttj. num. 2. &t t cum nottjfimi y.tn pr. C.di 
cript.\o.& a.o.annor. Quemadmodura autcm negligcntiai 
potclHmprutari , non valenti«agcre_^ d.i.i.infin .C.deamtal. £x< 
eept. Ita nec valcnti exciperc_>. fcxcipi autera ncquit quoad' 
proponatur ex advcrfo adtio , quam exccptio exdudat. Rc- 
linquitur crgd , quamdiu non agitur nullam cxccptioni cur- 
rcrc praefcriptionerru t.purtmibi} §.uit.tn fin. D. de dol. & mct. 
Exceptiontbui l.ltcet j. C.de Excopttontbus\add. Zanger. in trjft. dt 
Sxcepttd.p.j.cap.ij.n.f. Hzctamenin Exccptionibus ijs , qu* 
non modo pcr modum cxcipiendi , fcd ctiam pcr formam-i 
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fagendi, vel per imptarationem officii Judiciis proponTpof- 
unt, non procedunt-,. :Hiccuim quia imputari ncgligcntia 
poteft,ided cxccptionibus perarqae arq; aclionibus pracfcribi* 
tuc-». Dc quo confnlipotejl JJTcfenb.in zrdc Except .fin-tf rhdgn.nutn: 
Dd. tbid. alleg» 

Tantum 

Extrcmis labijs libaffc fufficiat 

Deo Opt, Max. fit Laus Ho 

\ nor Sc Gloria in (empitcrna^ 
% ; . : fecuk-> ; - 



C/*r//- t Prjtftantifimunu 
RESPONDENTE M. 



VlNicuiquc dcfltt faciem naturac 
Corporis arq; animi paritcr ,quam cim P^ l| u*v 
Expolit,&variis indtiftria laudibus ornat # . 
Tumfcdcnim mcnsortapolo pr^ccllit honoic 
Natalcsq; fuos atqs incunabula prafert ? 
Cum vii cus partc cx alia tlon una corufcat , 
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Atqnealiam elartscomit decui artibus emtutJ? 
Po<5trinaec|ue nitor, S.ed ooQri cprpor is umbranj 
Pi&a referf fpecies , an.ijni i nftar nobile v i ta 
Exhibet ingenij dotes dum fcripu locju untur, 
At fpcciesextrcmahominispars viliqriillam 
Scirebonum eftmultumqjjuvat, quarfcmena.baflris 
Duxit , Sc setcrnse lucis fub imagine tulget* 
HactehicCOSEH pinxifti partc: licebit 
Hmclegerc, egregias dotcs queis cylta nitctCJenj f 
Quosque qncas, fi tataiaventjpromitterefxyftius; 
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T)Vmpatriis longkm CQSELIVS cxulaborii 
Matur terris, ja<2atur& aqt4oremultum y 
Nectamen addifium pcflus deflcftere reflo, * 
Autfrangipatitur , cupidus [edvivcrejufte 
Pon/lanterprifczszncs examinat /Equi 
Atfy Boni/ En\ nittdis dudum cfu& feintulit Aflrit 
• Divaycuifyfuumtribuem •> hHxxzMlance 
fi,qua y adfe fidumvocat , (f cjuem femper alum* 
Arttbus ingenu u cultum vigtltfy labore (num 
Duxerat y he\c tandem facratafcandere ad arcem 
Ipfafuam mandans viflrici temporaiauru 
Condecorat 3 qualem cum fummos/jg*#r/ honores 
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Enieritu confert cultoribtti optirfia virgd> 
Qutfrum vcnturu dtgna £5* funtnomina fcclis* 
lungitfefbciam Thmidtquoc^materamorum y 
Aima Vcnusy ftabtltf$ 1 ctam mox focdcrc^ 

Spcntam 

Adducitjxtum fereu ut deutrafy triumpbum> 
Augeat geminum novaftc praconia fertum. 

tfocanime, his Jludtis, COSEL /, mafie , vtgefy 
Ardua queisfcandis vi£tur&dulminafam& \ 
Queis metitts nobis Aflr&am fitterevictor , 
/Ethereiscjfpotcs revocare cfedibusl Vrgc 
Aufufergb tuos>/ttqu*%Exccptioprifcis 
Moribusapta doce 9 (3 ' quMojtrMcommoda feclis: 
Faifa Reo neftt tottes Exccpito inicfuo , 
Amptiiu autlocus bicfifta&fimutata loquendi* 
Sed jc cltit atfy nefas noftrdproculexcat orbe. 
Gtoriaftctandemtenon morituramanebity 
Efdeetitnunquamgrattjjtandi copia nobis* 

Faufti ominiscaufa> 

' Aintcifcimo Suo, hocquicquideft ,* 
L. M. 6, 

JSAACUS LlICKHERU'5 ; ' 



